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- soﬁm CAROLINA DEPARTMENT OF LABOR, LICENSING &
" REGULATION BEFORE THE BOARD OF REGISTRATION FOR

PROFESSIONAL ENGINEERS & LAND SURVEYORS -

In the Matter of: CONSENT ORDER

_ Earl F. McKinney, P.E., ’

Respofident.

t

IT APPEARS that a complaint has been filed with the South Carolina Board

.TU oyt
Hn B o B
T\
of Regzstr&tmn for Prafessmnal Engmeers and Land Surveyors allegmg that § o 5‘ '
ind k
. Y i
Respondent Earl F. McKinney, P.E., has commitied. certain actg of 5"; =
: B
misconduct on or sbout Octéber 8, 1898 to present, to wit: ZE%‘-—
. - : =
ALKE Desagners, Ine., u.nder' the direct supervisory control of the- tg'- -
- . ]
. . om
Respondent, Aaniawfa saged, in $e); . iss_;mgalw r&pgﬂ gu& .
e !
| e 3 A <
wdfg-Souths *ﬁamhna @thﬁg E?El’?f}t vﬂf% rofessmnal heensmg in " South o E 3
Caroliia, said practice of engineering being described as the preparation __._Es_:ggg
' . A
of structural, electrical, mechanical and fire protection design drawigns for 'E §h§
o 7‘ P
the Intown Suites project at Columbie, (Riehland County), South Carclina. é‘
_ . : -
IT FURTHER APPEARS that Re’spond&nt dgrees - that the above ° ;"_:
referenced conduc‘t viclated et

‘the South Caroiina r.nglnaemng and Land

£

Surveying Law, specifically SC Code Ann., Seetion 40- 22 40 as amended

IT FURTHER - APPEARS that Respondent and the Baard have reached

ah agreement in settiement of this matter Further, in re&ch,mg this

agreemerit the Board has taken intg consmeratmn the recent South . Carohna

Supreme Court Case Wilson v State Board of Medlcal Exauuners 305 SC 164,
408 5.E. 2d 345(1991),

and Respondent by sighing this agreement, agrees

that the Hoard has scrupuiously welghad the pubhc mterest in ensuring

NARE 80 AVOA T SIHL

that the sencnon imposed upon Respondent is designed to not pumsh

Respondent but, rather, té protect the health, safety and welfare of the

66T

public at large. )

In light of the aforementioned, the Board and the Respondent have — °

reached the following Consent Agreement:

i. Respondent  weaives its right to eppear before the Board and

fresly and voluntarily accepts the sanctions m‘pc!ued herein.

EXHIRIT "1




2. (;nespcndent admits, and the Boag’ agrees that the abov.e
violations were negligent rather than contemplated misconduct in the
practice of engineering and justify the imposition of administrative
sanctions by the South Carclina Board.

3. Respondent will aceept & public reprimand.

4. Respondent will pay.agﬁﬁéﬁﬁ‘figﬁ'é within 14 days.
5. - R'espgndent understands and agrees that (this Consent Order is ‘in
.settlement of the issues raised by the South Carc}!ina Boerd of R‘egis"cration
for Professional Engineers and Land Surveyors, and will hlave no affect on
any complaint that may sarise Subéequent‘tci this Consent Order.
THEREFORE, IT IS ORDERED that Earl F. McKinney; P.E. is
hereby wsanctioned sccording to the terms Qi" -this agireement and accepts

said sanctions freely and voluntarily.

AND IT IS SO ORDERED.
SOUTH CAROLINA DEPARTMENT OF LABOK, LICENSING &

REGULATION, BOARD OF REGISTRATION FOR PROFESSIONAL
ENGINEERS AND LAND SURVEYORS

Columbis, SC

_§- 2/7 ., 1997

WE CONSENT: - :

Farl . McKmne

_ , H. ate’
AXE Designers, Inc.

'RESPONDENT .

. SplaT
Notary for Respondent Date

My Commission Expires: Q_{)MD Q;&DOI

4 ‘... sl
Charles J. Id6 <&
Investigator for Board
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NORTH CAROLINA NORTH CAROLINABOARD OF £ o, = il
- EXAMINERSFOR ~ . 2
WAKE COUNTY ENGINEERS AND SURVEYORSI gy S0 pvgy
. ‘ ) Mtc" ?JL}CU’Wi‘grU"‘S
IN THE MATTER OF: . 5k i ﬁi‘é)
EARL F. McKINNEY | , | | BEC 20 199y ¢
PE No. 8541 CONSENT ORDER NC. Bose
' Case No. V§7-084 ' FORENG}NEE.W\;;%{%;%’;ER“

A Nofice of Contemplated Board Action dated September 11, 1998, stated that the
Reﬁew Committee of the Board recognized there was sufficient evidence that for
" design drawings entitled “MICROTEUNN RALEIGH, N.C.," dated April 1, 1997, Earl F.
McKinney; PE (the LiCensée), designated design drawings as ‘;aa;chitectu{al” in violation
of Board policy and submitted ihcomplete initial etéct_ricéi design drawings for
permitting. With the i'ssuahce of the Notice of Con’tempiated. Board Acﬁion, the'

Licensee was notified of the;éeﬁlement conference procé-dur'e. The Licénsee requested

through his attorney that an offer for setflement Ee considered by the settiemerit

Cor_nmiﬁee in lieu of a personal appearance before the commiitee.

Thé.Licensee requests that this Consent Order be presented fo the Setilement
Commitiee in proposed séﬁieméﬁt of this matler. The L'“c’:&ns% H@raby ugrees to this |
Consent Order admi’iting.the vio!aﬁon aé charged and waives his right to appear b‘e‘fot;e
the settiement commi‘dee orina hear‘ihg befo?e the Bloard and freely and voluntarily
accepts the dlsczplmary action that is ordered herem The Lloensee further agrees that
this case may be presented to the Board and dlscussed by the Board and that orﬂy
- upon acceptance of this Consent Order by the Board is the_dec;ision final. Once

accepted by fhe Board, the decision cannot be appealed. ‘The Licensee waives any

T i, T

utff\




objection to the ex parte communication during the consideration of this Consent Order (

in the event a Formal Hearing becomes necessary. The Licensee waives all further

procedural steps and expressly waives all rights to seek judicial review or otherwise

cha!!enge or contest the validity of this Consent Order.
itis therefore ordered and agreed that Earl F. McKmney, the chensee is levied

\thh a civil pen’aty of two thousand dollars ($2,000-00), such payment to be made

within thirty (30) days after écc‘eptance of the Consent Order by the Board

This Consent Order is in settlement of the issues raised against the Licensee by

the North Carolina Board of Examiners for Engineers and Surveyors in Case No. V97-

084 only and does not include action in any other matter which may come before the

Board. |
This, the 3~ day of @cteber, 1999. (

NORTH CAROLINA BOARD OF

ACCEPTED BY: gy, - _ A
s ERENG, EXAMINERS FOR .
S S R ENGINEERS AND SURVEYORS
E&-g\g;&f’ .
' ”",,%@ BY: MW’R{MW
M. FRANK TYNDALL

Chair

’fliistl\i“

CONSENTED TO BY:

)/h 1, Andrew L. Ritter, Executive Director of the North Carolina Board \ -
of Examiners for Engineers and Surveyors, certify as custodian of |

Earl F. McKmney
- the records of the Board that this document is a troe and correst
copy of the official record kept in the régular course of business,

] D / 2.0 | this the 5’”9 dayvof DEsEmBEL. 200, ,
D te Signed ' Mm& P
7 : Andrew L. Ritter { .
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EARL F. McKINNEY, (hereinafter “ReSpondent"J and’the
Départment‘of Commercé énd Consumer Affairs, by and through its:
‘Regulated InéustrieS'Cémplaints Office (hereinafﬁer'*RECO"){
enter inﬁo this Séttiemegt Agreement as féllowSr | |

‘WHERﬁAS, this ma&ter having been refefreé-to the
Department of Cémmerbe and Consumer Affairs fér prosecution or
resoiutioﬁ pursuant to Hawaii Reﬁised Statutes (”ﬁ.R:S.")

Chapters 92 and 464;

WﬁEREAS; Respondent has been fully apprised of the
charge that-would be brought against him éhould this métter
proéeed‘to administrativé hearing after the filing of a Petition

for Disciplinary Action in this matter;




WHERERS; Raspondenf was at all times relevant hérein,
licensed as a professicnal engineer, License No. PE 6111;

WHEREAS, Respondeﬁt’é current address is 2020 Liberty
Road, Suite 105, Léxington, Kentucky 40505;

WHEREAS, Respoﬁdent is aware of his right to be
repréSentéd‘by an attdrnéy in this matter and is represented by
Keith ¥. McKinney, Sr., Esg., 121 West Oak Street, Qouisviil@,

Kentucky 40203;

WHEREAS, Respbﬂdéﬁt has been fullyAapﬁrised of his
right to a hearing purSuant to HRS Chapters $51 and 92; and has
voluntarily élected'to waive his right to a hearing;

' WHEREAS, Respondent understands he is subject to
penalties, including but not limited to, revocation or’suspenéion
of his license in the gveﬁt that violation of HLR.S,'Chapters
436B and 464;'or the rulés promulgated pursuant thereto, is
proven at a héaring; |

WHEREAS, Respondent gdusdé that there is sufficient

evidence from which a finder of fact could detexrmine that he
violated HRS %4%5%;%%15) (Esddupe ©o ryeport ipn writing to the
%gﬁéhsimg«authcrityiany aiséiplinary decision isSued'againét‘tﬁe
l%éeﬁﬁee in another jurisdiétién within ﬁhifty days oﬁ the
'disciplinary decigion), bowevét,‘Rgspénden? wishes to settle this
matter to-anid the risks and eXpénses of aﬁ administrative
hearing; and

WHEREAS, the parties hereto desire po'settlé.this

matter without a hearing;
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NOW, THERE?QRE,;RICO and Respondent agree, subject to

the approval and order of the Board that:
' L. Jurisdiction. Thé Board has jurisdiction over the

subject matter herein and over the parties hereto.

2. Walver af right to hearing. Pursuant to §

91-9(d}, HRS, Respondent voluntarily waives his right to a
hearing and agrees to a disposition of this case pursdaﬁt to the

terms and COnditions of this Settlement Agreement. -

3. No coercion or duress. Réspéndent enters iﬁfo
this Settlement Agréement freeiy and voluntarily and undeﬁ no
.coercion or duress. Réspondenf acknowledges that he is fﬁllf
aware that in so doing he idg subject to disciplinary sanctions

pursuant to the terms herein.

4. Basis of alleagaticns: Respondent acknb%ledées
that this éction is based on the documents received by the étate
of Hawaii ﬁepartment of Commerce and Consumer Affairs,
Professional and Vocatiénal Licensing Division, ffom‘the South =
Cgrolina Board bf ReéiStration for Profegssional Engineers and

Land Surveyors (hereinafter referred to as the "South Carolina

-

Boai&é). See, a true and correct copy of the documents received

from the South Carolina Board attached hereto and incorporated

herein by referénce as Exhibit "1-. : ' o )

5. Administrative Fine. Respdndent agrees to pay an
admlnlstratlve fine of FIVE HUNDRWD AND NO/100 DOLLARS.4§500 DO)

At

Szid fine shall be paid in advance upon the signing of the

Ls)
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Settlement Agreement and shall be made by check or money order
payable to the "DCCA Compliance Resolution Fund".

6.  Combliance with South Carolina Consent Order.

Resﬁondent gstates that he has fully complied with all terms and

conditions imposed by the South Carolina Board under théir May

27, 1887 COnSent_Order.

7. Failure to abide bv terms of this Agreement. 1In

the event that Respondent fails to abide by any of the terms of

the Settlement Agreement, Re5pon6ent dgrees to the FEvsrHEEon of
his licemse without further hearing, ﬁpon.the Board’'s receipt of
an Affidavit from RICO aﬁtésting to any such violation and/ox
failure by Respondentf Upon the revocation of Respon&ent’s'

license, Respondent understands that hé shall not apply for a

‘1icenée for a period of five (5)

_yedrs. If Respondent’s license
is revoked, Respondent shalllturn'in all indicia of his licéensure
tolthe Executive Officer of the Bqard within five (5} days after
reéeipt of noﬁice that his license has been revoked.

. 8. Possible further sanctién.' The %bard; at its
discretion, may pufsge additional diéciplinéry action as provi&ed
- by lgw £o include further fines and other sanctions as the Board
nay deen appxopfiate.if Respondent fails to abide by the terms of

this Settlement Agreement. Respondent will be_in‘compliance with
‘th@ terms and conditions of the Settlement Agréemeﬁt upon proper
payment of the adminiétraﬁive fine. If R@séondéﬁt is in
compliance with the terms and conditions of the Settlémenﬁ

Agreemént, paragraphs 7 and 8 supra, will not. be applicable.'
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9. Apnroval of the Board Respondent is aware that

this Settlement Agreement shall not become binding upon any of-

the parties hereto unless and untilil it is approved by the Board

10. No objection if Board fails to approve. 1If the
Board does not approﬁe thé Settlement Agreement, does not issue
eﬁ crder ?ursﬁant thereto or does not approve a }eeser and/or
«alternative reﬁedy and instead requires that this matter be
presented for admlnlstratlve hearlng before a hearlngs officer ot

the Department of CQmmerce and Consumer Affairs 1n accordance

with HRS Chapters 91 and 92, Respondent agrees that he_wzll not

raise‘&ny_objection on any edmieistrative and/orradjudicatory
level on the basis that the Board has become disqualified to‘-
tconsidser-this case becalse ofrits revieﬁ and consideration of the
Settlement Agreemeet. ,

11. Ambiguities, if any, shall be conetrued to protect -

the consuming public. The language and terms of this Agreement

are the product of negotiatiOne between the per;ies hereto and/or
their attorneys' and the rule that ambiguities shall‘be‘conetrUed
agalinst the drafter of this.Agreement does not epply.. The
parties‘did not intend to usé- ambiguous language, but if any
-ambiguities exist, tﬁey should be cénstrued against the parties
in tﬁe manner which most completely protects the interest of the

consuming public.

12. No reliance ueon representatwons of RICO. Other

than the matters specifically stated in this Agreement neither

RICO nor anyone acting on its behalf has made any representation
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of fact, opinion or promise to Respondent to induce entry into
this Agreement, and Respondent is not ielying upon any statement,
representations, opinions or promises made by RICO or any 6& its
agents, employéés, represenﬁatives or attorneys concerning the
nature, extent or duration of exposure to legal liability arising
from the subject matter of this Agreement or_coﬁcerning any other

matter or thing.

13. . Complete Agreement. This Settlement Agreeﬁent:

a) is a complete settlement of the rights,

regsponsibilities and liabilities of the parties
hereto;

.b) ¢contains the entire agreement of the parties;
and '

c) may only be modified, changed or amended by.

written instrument duly executed by all partles
hereto.

DATED: ‘}/Pﬂﬁa . Kéntucky, LQ\E.U@TDIJ . (

EARL F. McKINNEY |~
Respondent

lDATED: Honolulu Hawaii, __ 47}%44¢Vﬁ/bf7.;252 AT

/&WWW/MFLMM

HAUNANI H. ATM.
Attorney for Petltloner

APPROVED AS TO FQRM: -

(XEITH F. McKINNEY, SR.
. Attorney for Respondent
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IN THE MATTER OF THE PROFESSIONAL DNGIN’E&R S LICENSE OF EARL F

MCKINNEY; SETTLEMENT AGREEMENT PRIOR TO FILING OF PETITION FOR

DISCIPLINARY ACTION AND BOARD’S FINAL ORDER; EXHIRIT "1"; ENG
398-4-1, .

APPROVED AND SO ORDERED:

BOARD CF PROFESSIONAL ENGINEERS,
ARCHITECTS, SURVEYORS AND
LANDSCAPE ARCHITECTS

MIKE Y MIURé/ DATE -

Ob— a0

JAY ii SHYBASHI . WAYNE T. WADA .
i Chairperson ' VICE CHRIRPERSON

THEODORE E. GARDm

RUSSELL Y.JY CHUNG U :

REN X/ HAYASHIDN . KENDALL N.H. HER

‘LES¥ER H. 1foUvYE / ~ GRRY B.K.T. LEE

LAUREL, MAU NAHME WALLACE T. OKI

Y-

GARELOURA - ‘ ARNALDO E. PREPOSE

(W Pieat Wm%iwmé

CAROL S. SAKATA RANDRLL M. HaSY | MDTO
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STATE OF KENTUCKY )
couwry oF FRETTE )

on this ™ Gay of :S&%NAﬁﬂlq ___, 2000, before

me personally appeared EARL F. MCKINNEY, to me known to ba the

person described in and who executed the foregoing instrument,

and acknowledged that he executed the same as his -free act and

da@dl :

Name : . ) i 6
Notary Public
State of Kentucky

My Commission expires: IllEHQIXKD



| STATE OF COLORADO

Departmeht of Regulaiory Agencies
IGINEERS AND PROFESSIONAL LAND SURVEYORS

Richard F, O'Donnel -
. ngeline C Kinnalrd, Program Difector Executive Director

1560 Broadway, Suite 1300
Derwer, Colorado 80202-5146

) Division of Registrations
Prione {303) 8947800 Rosemary McCool
Fax {303} 894-7790 s Direcror
V/TDD [303] 894-7880 : RECE IYED e
Www dOra State. Co.us/engingers_sLunveyors 2 Own
; ers
Q‘;‘E 5 "?ﬁjg ’ ) Goverror

Staie of Coioradb

| City and County of Denver

I, Angeline C. Kinnaird, Program Director for the Colorado Board of Régistratibn for Professional Engineers

and Professional Lahd Surveyors, am the official custodian of the records of the Board. | hereby certify that

the enclosed is a true and correct copy of the Letters of Admonition issued to Earl F. McKihney, PE #169099,
on March 14, 2001 and November 19, 2002.

Dated this A= day of “olce wu Yo v/ 2003, Denver, Colorado

; - o — _T i ‘ . t
Angtlité G. Kinnaird} Program Director ’

Subscribed and sworn to me this {5? day of l\)u:,a 4 i::e/ 003 .
My commission axpires ' f 07

*’ 7
C% S P&LJ&’

Ny ' Notary Public
s ﬁ?@'w; B 4?_:

)

T &

= )

=, 4 5
:ﬁ" g @ CB— 8 =
== 3

— %

R

hieng\formltrs\filecert



STATE OF COLORADO

STATE BOARD OF REGISTRATION FOR PROFESSIONAL Department of Regulatory Agencies 5

/.,‘ CO{ ~
ENGINEERS AND PROFESSIONAL LAND SURVEYORS M. Michae] Cooke STA ~O'Pv
R . Exopgive Diree I )
Angeling C. Kinnaird, Program Administrator . sevitve Direcar fa ‘*‘:f *'51
T30 Brovachs v gt 2T T 3 3 /
E;‘J; eﬂea‘o’??\’ o e 1370 - : Division of Registrations. ‘f;\ s b o
mer, o . : Bruen rerhyr gyl Ea
Phone (3031 §9+-7788, FAX (303} §94-7790 Bruce A0, Qouglaz. Director iR
wwwdora.stale.co.usiengineers_Sunuyors '
Bill Onwens
Lavprrnor

March 14, 2001

Certified Mail
Ratum Receipt Requested, No 7000-0520- 00424692 8025

Mr. Eart F. McKinney, PE
3171 W Roxburg Dr
Lexington KY 40503

RE: LETTER OF ADMONITION

Dear Mr. McKinney:

SR l represmnt the Colorado State Board of Registration for Professional Engmeers and
Professional Land Surveyors (the "Board"). The Board reviewed the disciplinary action
taken against your professiconal engineering ficense by the North Carolina Board of
Examiners for Engineers and Surveyors at its meeting on March 9, 2001. The Board
determined that the facts disclosed thus far do not currently require the institution of
formal disciplinary proceadings against your license to practice engineering in-

~ Colorado; however, pursuant to its authority under section 12-25-108 (1) (m), C.R.S.,
on March 9, 2001, the Board ordered that this letter of admonition be issued to you.

The Board finds that the facts which were revealed suggest that more likely than not
you submitied incompiste initial electrical design drawings for permitting in the State of
North Carolina. On the basis of this finding, the Board hereby admonishes youl.

SRl You are hereby advised that pursuant to C.R.S. 12-25-108(2), you have the right,
within twenty (20) days after receipt of this letter of admonition, to make a written
request io the Board that a formal heafing be conducted to adjudicate the propriety of

~ the conduct upon which this letter is based. If yéu make a written reguest o the Board

For the: Deal dnd Hearing inpaired: TDD Line (303) 894-7680



Mr. Earl E, McKinney, PE
March 13, 2001
Page 2

for a hearing within twenty (20) days, this letter shall be deemed vacated and a
disciplinary proceeding commenced and conducted in accordance with Professional
Engineering Practice Laws, C.R.S. 12-25-101 through 12-25-118.

Sincerely,

.FOR THE BOARD OF REGESTRATEON FOR F’RDFESSIONAL ENGENEERS AND
PROFESS!ONAL LAND SURVEYORS

---&1 C. Kmr:r{
Program Administrator

ACK/jea

cc: Naomi Notméﬁ, Assistant A’ttbrﬁey General

heng\bhdeorres\i301 migimekinnéy



Department of Regulatory Agencies
ENGINEERS AND PROFESSIONAL LAND SURVEYORS : © M. Michael Cooke
Angeline C, Kinnaird, Program Administrator Executive Directar

_ STATE OF COLORADO

1560 Broadway, Suite 1370

: ' Division of Registrations
Denver, CO B0202-5146 . ; Roserfiary McCool
Phone (303} 894-7788 :

Director
Fax (303) 8947790 ) .
V/TDD (303) B94-7880 ’

Bill Onwens
‘ Governar
http:iwww.dora.state.co.us/engineers_surveyors © . _ ;
o November 19, 2002 :
Mr. Earl F. McKinney |
2020 Liberty Road Sté 105
Lexington KY 40505 _
Certified Mall . 3

Return Receipt Requested, No. 7000-0520-001 2-1692-8605
RE: LETTER OF ADMONITION '

¥

. :_J,‘-‘%'
Dear Mr. McKinney: o

I represent the Colorado State Board of Registration for Professional Engineers and Professional Land

Surveyors (the "Board"). The Board reviewad the disciplinary action taken against your professional
engineering license by the California Board for Professional Engineers and Land Surveyors at its meeting on (
November 15, 2002. The Board determined that the facts disciosad thus far do not currently require the :
institution of formal disciplinary proceedings against your license to practice engineering in Colorado:

however, pursuant to its authorily under section 12-25-108 (1) (m), C.R.S., on'November 15, 2002, the Board
ordered that this letter of admonition be issued to you,

The Board finds that the Tacts which were revealed suggest that more fikely than not you afﬁxe§ your seal
and signature on drawings which were outside of your discipline and that you prasl_« éngineering  with g
lapsed license. On the basis of this finding, the Board hereby admonishes you.

Plaase note ‘éha‘t this is a disci

p{iﬁary‘action that will be reflected in the Board's recordsand is Information that
is available to ths public. ‘

You are hereby advised that pursuant to, C.R.S. 12-25-108(2), you have the right, within tventy (20) days
after receipt of this letter of admanition, to make a written request to the Board that a forma hearing be

~ conducted to adjudicate the propriety of the conduct upon which this letter is based. If your make a written
request to the Board for a hiearing within twenty (20) days, this letter shall be deemed vacated and @

disciplinary proceeding commenced and conducted in accordance with Professional Engineering Practice
Laws, C.R.8, 12-25-101 through 12-25-119. : o

FOR THE BOARD OF REG
SJRVEYORS, |
L4

ISTRATION FOR PROFESSIONAL ENGINEERS AND PROFESSIONAL LaND

n e C. Kinnaird - ' " . (
Program Administrator U _ o '

ACK/ghr

o cer Naomi Notman, Assistant Attorney General

[ T N O R SHURY PPV



FLORIDA BOARD OF PROFESSIONAL ENGINEERS

' * JEB BUSH, GOVERNOR DIANE CARR, SECRETARY
DEPARTMENT OF BUSINESS
AND PROFESSIONAL REGULATION

obert Matthews, #.E.
T April 23, 2004
14/28/88-10/31/06 N
Term Rebane, P.E.
VICE CHAIR ‘s
(ELECTRICAL) Patricia Munkel-Olson
11/29/99-10/31/03 . . v "

The Minnesota Board of Architecture, Engineering,
furthy V. Bondade, PhD, PE. | and Surveying, Landscape Architecture, Geoscience & Interior Design
11129199-10/31/03 85 East 7" Place, Suite 160
orge R. Duyos, P.E. St. Paul, Minnesota 55101
(EDUCATCOR}
2M11/92-10/31/05 .

RE: Earl F. McKinney, P.E.

itvia Vilato L , P.E. ' v
ELECTRICAL) PE 25274
11/29/88-10/3102
LG Miller, Ph.D., P.E. .
MECIANCAL) Dear Ms. Munkel-Olson:
11/4/97-10/34/05 ‘
‘qui Tomasino, P.E. Your letter dated April 5, 2004, regarding a copy of any disciplinary action taken
1031705 against the above referenced professional engineer was forwarded to me for a
. . response.
ile " Velazguez, Esquire

Pe 9
1112888 1081/68 Enclosed please find a copy of the Final Order Approving Settlement Stipulation,

with attachments, that was filed in case number 02-0112 on May 13, 2003.
If you have any questions, please contact our office at (850) 521-0500.

Sincerely,

Teresa Baker
b

Enclosures

2507 CALLAWAY ROAD, SUITE 200, TALLAHMASSEE, FL 32303-5267 + PHONE 850-521-0600 - FAX B50-521-0521 « www.fbpe.org



Final Order No. BPR—2003-01274 Date

~ FILED 513 .03
Department of Business and Professional Rewulat:on
AGENCY CLERK
Sarah Wachman, Agency Clerk
By: W

STATE OF FLORIDA
BOARD OF PROFESSIONAL ENGINEERS

ELORIDA ENGINEERS MANAGEMENT
CORPORATION,
Petitioner,
vs. | FEMC CASE NO.: 02-0112
LICENSE NO.. PE 25274
EARL F. McKINNEY, P.E.,

Respondent.

FINAL ORDER APPROVING SETTLEMENT STIPULATION

THIS MATTER came before the Board of Professional Engineers (hereinafter
referred to as the “Board” pursuant to Section 120.57(3), Florida Statutes, on April
2003, in Ft. Myers, Florida, for a determination of whether to accept the proposed
Settlement Stipulation (a copy of which'is attached 'and incorporated herein by
reference) entered into between the pérties in the above-styled case. The Petitioner
was represented by Douglas Sunshine, Prosecuting Attorney. The Respondent was
not present at the proceedings, and was not répresented by counsel.

Upon consideration of the Administrative Complaint and the proposed
Settlement Stipulation in this matter, and being otherwise fully advised in the premises,

o . FILED
itis he.reby ORQERED AND ADJUDGED: Florids Enghveers ,'g;rakw Corporation

CLERK
DATE




1. The proposed Settlement Stipulation is hereby approved and adopted in toto
and incorporated herein by reference.

2. Respondent will adhere to and abide by all of the terms and conditions of the
Stipulation.

3. This Order shall be placed in and become a part of Respondent’s official
records and shall become effective upon filing with the Clerk of the Florida Engineers
Management Corporation.

DONE AND ORDERED on this \ /Ciw\day of WNOa { (\)

2003, by the Florida Board of Professional Engineers.

BOARD OF PROFESSIONAL
ENGINEERS

R Kns e, 7red D

R. GERRH‘-H#:BE, R, Ph.D., P.E.
CHAIR

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing Final Order
has been forwarded by certified mail to Earl F. McKinney, P.E., cfo Peter L. Ostermilier,
Esquire, 239 South Fifth Street, Eighteenth Floor, Louisville, Kentucky 40202; and
hand delivéred to the Agency Clerk, Florida Engineers Management Corporation, 2507
Callaway Road, Suite 200, Tallahassee, Florida 32303, by S:OO pm,onthis _____

day of , 2003.

NATALIE LOWE
ADMINISTRATOR



STATE OF FLORIDA
BOARD OF PROFESSIONAL ENGINEERS

' FLORIDA ENGINEERS
MANAGEMENT CORPORATION,

Petitioner,
V. FEMC Case No. 02-0112
EARL F. McKINNEY, P.E.,

Respondent,
/

SETTLEMENT STIPULATION

Earl F. McKinney, P.E., hereinafter referred to as “Respondent,” and the Florida
Engineers Management Corporation, hereinafter referred to as “FEMC,” hereby stipulate and
agree-to the following jointlstipuiation and Final Order of the Board, incorporating this
Stipulation in the above-styled manner.

STIPULATED FACTS

1. For all times perﬁnent hereto, Respondent was a licensed engineer in the State of
Florida, having been issued license number PE 25274.

2. Respondent was charged by an Administrative Complaint filed by the Florida
Engineers Management Corporation, and properly served upon Respondent with violations of
Chapters 471 and 455, Florida Statutes. A true and correct copy of the Administrative
Complaint is‘ attached hereto and incorporated by reference as Exhibit A.

STIPULATED CONCLUSIONS OF LAW-

1. Respondent, in his capacity as a licensed engineer, admits that in such capacity he
is subject to provisions of Chapters 455 and 471, Florida Statutes, and the jurisdiction of the

Départment, FEMC, and the Board.

TN



2. Respondent admits that the facts set forth in the Administrative Complaint, if
proven, constitute violations of Chapters 455 and 471, Florida Statutes, as alleged in the

Complaint. -

STIPULATED DISPOSITION OF LAW

1. Respondent shall, in the future, comply with Chapters 471 and 455, Florida
Statutes, and the rules promulgated pursuant thereto.

2, Should Respondent fail to timely comply with the terms of the Final Order, this

_case will be submitted to the Probable Cause Panel for review and determination of whether

additional disciplinary action should be taken.

3. Respondent agrees to pay costs of $95.73 to the Board within thirty (30) days of
the date that the Final Order adopting this Stipulation is filed with the Agency Clerk. |

4, Respondent acknowledges that neither his attendance at the Board Meeting when
this Stipulation is presented, nor any continuing education or college level courses taken as a
requirement of the terms of this Stipulation may be used to comply with the continuing education
requirements of Chapter 61G13-22, Florida Administrative Code.

5. Respondent’s license shall be suspended for two (2) years; however, the
suspension is stayed.

6. Respondent shall be placed on probation for two (2) years with the following
terms:

a. Respondent shall successfully corﬁplete a Board-approved course in Engineering
Professionalism and Ethics within one (1) year of the date the Final Order adopting this

Stipulation is filed. Prior to that date, Respondent shall submit to the Board a Certificate of

FEMC v. Earl F. McKinney, P.E,, Case Number 02-01122
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Comptletion. It is the Respondent’s responsibility to notify the Board that he has completed the
course in a timely manner.

b. Respondent shall successfully complete ‘the Study Guide which has beeﬁ prepared
by the Board of Professional Engineers and which will Be furnished to Resﬁmndent, regarding the
Engineéring Practice Act, Chapter 471, Florida Statutes, and the Rules of the Board of
Professional Engineers. Respondent will complete and return the Study Guide within thirty (30)
days of the date on which a Final Order incorporating this Settlement Stipulation is filed, to the
Board of Professional Engineers at 2507 Callaway Raad, Suite ’20-0, Tallahassee, Florida 32303,

c. Respondent’s probation shall be tolled during the‘time that the Respondent is
practicing exclusively outside the State of Florida. If, during the period of probation,
Respondent practices exclusively outside the State of Florida, he shall immediately notify the
Board in writing.

7. It is expressly understood that this Stipulation is subject to approval of the Board
and FEMC and has no force and effect until the Board issues a Final Order adopting this
agreement.

8. This Stipulation is executed by Respondent for the purpose of avoiding further
administrative action with respect to this cause. In this regard, Respondent authorizes the Board
to review and examine all investigative file materials concerning Respondent prior to or in
conjunction with consideration of the Stipulation. Furthermore, should this joint Stipulation not
be accepted by the Board, it is agreed that presentation to and by the Board shall not unfairly or
illegally prejudice the board or any of its members from further participation, consideration or

resolution of these proceedings.

FEMC v.Earl F. McKinney, P.E., Case Number 02-01123

(



9. Respondent expressly waives all further procedural steps and expressly waives all
rights to seek judicial review of or otherwise challeﬁge or contest the validity of the joint
Stipulation of Facts, Conclusions of Law, imposition of diécipline and the Final Order.of the
Board incorporating said Stipulation.

10. | Respondent waives the right to seek any aﬁomey’s fees or costs from the Board in
connection with this disciplinary proceeding.

WHEREFORE, the parties hereto request the Board to enter a Final Order accépting and

implementing the terms contained herein.

Earl F. McKinney, P.E.
Respondent

Case No. 02-0112

(Signature must be notarized below)

Before me, personally appeared EARL. r MCZIMM&/

Whose identity is known t6 me by @E\U@Z& L\ [
(type of identification)

and who, under oath, acknowledges that his/her signature appears above.

Sworn to and sﬁbscribed by Respondent before m¢thi H BOugey , 2003,

NOTARY PUBLIC
My Comm1ssmn Expires: /z/o 3/)1,5

APPROVED this ZX ° day of F . ,2003.

Natalf A LoWe, Administrator

b
,('
Florfda - bard of Professional Engineers
‘ ~

L]

B/’g:w?buglas D. Sunshine
ProseCuting Attorney

FEMC v. Earl F. McKinney, P.E., Case Number 02-01124
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STATE OF FLORIDA
~ FLORIDA BOARD OF PROFESSIONAL ENGINEERS

FLORIDA ENGINEERS |
MANAGEMENT CORPORATION,
. Petitioner,
v.h . o | ‘ FEMC Case No. 02-0112 .
EARL F. McKINNEY, P.E,, | | |

Respondent.

ADMINISTRATIVE COMPLAINT

COMES NOW the Florida Engineers Management Corporation, hereinafter referred to as
“?ctitimter,” and files this Administrative Complairtt bet'ore the Board of Professional Engineers (
_against Earl F. McKj_ﬁney, P.E., hereinafter referred to as f‘Respondent”._ This Administrative \
Complaint is issued pursuant to Sections .120.60 and 471.038, Florida Stattzte.s. Any pr‘oceeti.ing.
concemtng this cornplatnt shall be conducted pursuant to Section 120.57, Florida Statutes. In
: suppot*t of this complaint, Petitioner alleges the following: |
1. Petitioner is charged with providing | adm-inistrative, inv’est-igativte, and
‘prosecutorial services to the Board of Professional Engmeers pursuant to Section 471.038,
Flonda Statutes (1997). The Board of Professional Engineers is charged with regulatxng the
| practice of engmeenng pursuant to Chapter 455, Florida Statutes
2. Respondent is and has been at all time material hereto a hcensed professmnal
engineer in the State of Flonda, havmg been 1ssued license number PE 25274. Respondent’s last

~ known address is 3439 McKinley Street, Hollywood Florida 33021 ' : (



|

3. On July 25, 2002, the California Board for Prqf.essionai Engineers and Land
Survéyors issued Respondent a Decision and Order as a result of disciplinary action takén
against his California professiona_l engineering license.

COUNT ONE

4. Petitioner realleges and incorporates paragraphs one (1) through three (3) as if

fully set forth in this Count One \

5. In the Order, the Respondent agreed to a Stlpulated Settlement and Disciplinary
Order in which a two—year suspension was 1mposed The suspensxon was staved and the

' Respondent’ s license was placed on probatxon for two years with terms and conditions resultmg
from the use of 2 stamp in California when Respondent s California certificate was not in force;
and practicing electrical engineering in California without a registration.

6. Ba.sed on the foregoing, Respondent is charged \;v'ith violating Section
455.227(1)q), Florida Statutes, by violating Section 4?1..033(1.)(0), Florida Statutes, to wit:
having a license to practice engmeenng suspended or otherwise acted against by the licensing
authonty of another state for any act that would conststute a violation of Chapter 471 or Chapter
455.

WHEREFORE, the Petitioner respectfully requests the Board of Professional Engineers
to cntei' an order imposing one or more of the following penalties: perinanent revocation_ or:
suspenszon of the Respondent 5 hcense, restriction of the Respondent’s practice, imposition of an
administrative fine, issuance of a reprimand, placement of the Respondent on probation, the

assessment of costs related to the investigation and prosecution of this case, other than costs

FEMC v. Eari F. McKinney, P.E., Case # 02-0112 2
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associated with an attorney’s time, as provided for in Section 455.227(3), Florida Statutes, and/or (

any other relief that the Board deerns appropriate.

SIGNED this {é day of _

, 2003,

* COUNSEL FOR FEMC:

Douglas D. Sunshine

Prosecuting Attorney

Florida Engineers Management Corporation
2507 Callaway Road, Suite 200
Tallahassee, Florida 32303

Florida Bar No. 935263

DDS/tb

PCP: December 2, 2002

PCP Members: Rebane, Matthews, Seckmger ‘ |

FEMC v. Earl F. McKinney, P.E., Case # 02-0112

B ¥ Douglas D. Sunshine
PYosecuting Attormey

DePa”mGﬂf of Busj L E
ness ang
DEPyUTY CP’Dfssswnar Regulation

FILED
Florida Engineers Menagement Corporiin

' Clerk
DATE, nd .;L()O




Enforcement Detail - sport

Case Number: D270 Status: CLO
Subject: EARL FREDERICK MCKINNEY #41742, Open Date:  12/15/1986
Crplainant: : Confidential: No - Close Date:  10/30/1989
Bawss for Closing: Violation Terminated Refered to SOAH:
Investigator: Paul Cook Internal: Yes
Categories: ~ Firm Registration: No
Rules: Related Cases:
Firms: Employers:
PE's: Persons:
PE Number Name
41742 ~ MCKINNEY, EARL FREDERICK
Comments: ‘

THREE YR PROBATED SUSPENSION, 10-25-89. DR 3.1(lf), DR 6.1(IV), (V1), & (IX); DR 6.2; BR 131.138(2) & (8).
ALLOWED SEAL ON WORK BEYOND HIS EXPERTISE, WITH RUBBER STAMP SIGNATURE, DONE BY OTHERS
W/O SUPERVISION, LACKING CONTROL OVER USE OF SEAL.

Under current state retention policies this file was retained for
a three year period and then subsequently destroyed.

Friday, March 03, 2006 Page I of 1



BOARD OF REGISTRATION FOR PROFESSIONAL ENGINEERS
AUSTIN, TEXAS

IN THE MATTER OF

§
EARL F. McKINNEY, P.E. . §
IRVING : §

CAUSE NO. D-270

FINAL ORDER

This case was heard on January 12-13, 1289, on a
complaint dated July 29, 1988. Mr. McKinney was charged
with violating the following of 1985 Rules of the Texas

State Beard of Registfation for Professional Engineers

(hereinafter "Board"):

1. Board Rule 131.138(2)

2. Board Rule 131.138(6)

3. Board Rule 131.138(8)

4. Disciplinary Rule 3.1(1)

5. Disciplinary Rule 3.1(1ii)

6. Disciplinary Rule 6.1{11)

7. Disciplinary Rule 6.1(IV) (mislabelled in
Conmplaint as 6.1(III)

8. Disciplinary Rule 6.1(VI)

9. Disciplinary Rule 6.1(IX)

10. Disciplinary Rule 6.2

The Hearings Examiner’s Proposal for Decision issued

July 21, 1989, contained 63 Findings of Fact and 8
Conclusions of Law.
The Board adopts the following 62 of the 63 Findings of

Fact of the Hearing Examiner; and does not adopt Finding of

5/-_\.\|
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‘Fact No. 45.

1. Earl F. McKinney has a B.S. degree in mechanical
énginaerinq from the University of Kentucky.

2. Earl F. McKinney c¢laimed he had civil and structural
engineering experience at the contested hearing.

3. Earl F. McKinney persbnally designed every iten,

structural, equipment, MP&E and civil on the Lewisville
Grandy’s restaurant.

4. Earl F. McKinney stated he was qualified to éo'city of
Irving Animal Shelter civil and structural design but that
he did not do it.

5. Ear; F. McKinney signed or sealed on the designs for
&ong John Silver restaurahté in Texas 'and the designs
involved civil and structural engineering.

6. Ben E. Skaggs, employee at Hamill & McKinney between
1979 and 1984, stated that Earl F. McKinney was gualified to
perform civil and structural engineering on small commercial
buildings but not high-rises. |

7. Earl F. McKiﬁney stated at the informal hearing- with
Board staff that he was not proficient in c¢ivil and
structural engineering.

8. Earl F. McKinney made no claim of civil or structural
‘engineering experience on his SER despite detailed
instructions on the SER with respect to experience claims.

9. - Earl F. McKinney is not registered in any state as a

civil or structural engineer.

a:1McKin.ENG 2



10. Earl F. McKinney did not have a Texas licensed engineer
on his staff in Texas with a claim of civil or structural
expertise until February 16,1987.

11, Earl F. McKinney stated to Board in letter dated March
10, 1987 (Plaintiff’s E#hibit 22) that he had Texas licensed
engineeers on hié staff who were proficieﬁt in civil and
structural engineering.

12. Earl F. McKinney stated to Board in letter of March 10,
1987 (Plaintiff’s Exhibit 22) that he had a legally
qualified and licensed staff member who analyzed soils
investigation for Belton McDenald’s.

13. €Earl F. McKinney could not remember who the qualified
engineers on his staff were who were proficient in civil and
structural engineering to whom he referred in his letter to
the Beard on March 10, 1987 (Plaintiff’s Exhibit 22) and
Earl F. McKinney did not want time to determine the answer.
14, Eari F. McKinnéY could - not remember who the qualified
soils investigation analyst was.

15. Civil engineering and structurai engineering were
performed on the Belton McDonald’s project. |

16. Civil engineering and structural engineering were

performed on the Wylie Sewer Force Main.

17. Civil engineering and structural engineering  were

performed on the Irving Animal Shelter Project.

18. Drawings containing civil and structural engineering

were sealed by Earl F. McKinney:.

a:l1McKin.ENG 3
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19. EBarl F. McKinney'’s seal appeared on a sur%ey in the

Belton McDonald’s project.

20. Earl F. McKinney is not a licensed surveyor.

21. Hamill & McKinney averaged six projects per year in
Texas which regquired the use of a professional engineer’s
seal.

22. Emmett L. Sacrey, employee at Hamill & McKinney between
1979 and 1982, stated that Earl F. McKinney’s seal was Kkept
locked up and was under James M. Hamill’s éontrol}

23." In prototypical designs of McDonald’s Earl F. McKinney
has allowed his seal to be used by others because of his
firm’s on-going involvement with McDonald’s and familiarity
with prototypes engineering designs provided a meaningful
basis for exercise of performed responsible and assumes no
negligent use of seal will occur. |

24. At Hamill & McKinney the decision about whose seal 1is
placed on the work is made based on the determination of who
will be liable and what the client wants.

25. James Hamill applied Earl F. McKinney’s seal when Earl
F. McKinney requested it on occasion when Earl F. McKinney
had copy of document and was fully familiar with drawing.
26. James Hamill sealed and rubber stamped Belton
McDonald’s plans with Earl F. McKinney’s engineer seal and
signatuie replica.

27. James Hamill is not a professional engineer.

28. Earl F. McKinney’s seal and signature stanmp were in the

a:1McKin.ENG 4



custody and control of James Hamill.

29, Earl F. McKinney personally signed the .Wylie Sewer
Force Main Project.

30. Earl F. McKinney personally applied his seal and
signature replica to the Wylie Sewer Project and the City of
Irving Animal Shelter drawings.

31. Earl F. McKinney did not wet sign the Grandy ’s
Restaurant plans, he used his signature stamp.

32. Earl F. McKinney did not khow he had to perscnally sign
the’ plans at the time he used a signature stamp on the

Grandy’s pléns.

33. Earl F. McKinney did not receive some newsletters of
the State of Texas.
34. ' Earl F. McKinney does not know if he requegsed

newsletters to be sent to a particular address.

35. One of the primary functions of the official newsletlex

of the Texas State Board of Registration for Professiocal
Engineers is to inform the licensees about rules changes.

36. Rules changes on seals were discussed in the Janua”
1985 official newsletter of the Texas State Board o £
Registration for Professional Engineers.

37. The Texas State Board of Re@istration for Professiom b

Engineers acknowledged in its January, 1981 newsletter . tex &

many. engineers would not receive notice of the rules chacy &
regarding seals.

38. Earl F. McKinney has erroneously sealed and stamz <3

a:lMcKin.ENG : 5]



outside his discipline on two occasions with respect to
surveys and once with respect to architecture.

39. Earl F. McKinney makes no claims to expertise in the
survey or architecture disciplines, the erronecus stamping
was accidental.

40. James Hamill signed an agreed cease and desist order
with the Texas Board of Architectural Examiners reiating to
" the use of Earl F. McKinney’s engineering seal on the Belton
McDonald’s.

41." Earl F. McKinney and James Hamill used fo seal all
sheets in projeét to expedite. project because as principals
they assumed they were responsible for all the information
contained in the sheets but they no longer follow this
procedure.

42. Earl F. McKinneyksigﬁs and seals all documents prepared

by firm whether each 1line on sheet is used under direct

supervision or not.

43. Plan stamping is defined as
"The after-the-fact approval of engineering
already done ({sizing, calculations, etc.) by
unlicensed individuals not in the employ of or
subordinate to the sealing engineer.™

in the official newsletter of the Texas State Board of

Registration for Professional Engineers.

44, TRobert Clarkton, former employee of Hamill & McKinney

during the period 1981 to 1984, stated that designs prepared

by a structural engineer were stamped by Earl F. McKinney.

46. Robert Clarkston drew the plans for the City of Irving

a:1McKin.ENG 6



Animal Shelter.

47. Acecording to Robert Clarkston project dfawings were
stahped and sealed on a same day basis even when Earl F.
McKinney was not in the Dallas, Texas office.

48. Robert Clarkston stated he had no way of knowing
whether Earl F. McKinney personally reviewed drawings
bearing Earl F. McKinney’s seal and signature.

49. Paul Mills and Roy Wayne Barr drafted and designed the

Wylie Sewer Project.

50." Earl F. McKinney states he - is in Irving office two to

three times per month.

51. Randy Hagens and Earl F. McKinney reviewed Wylie Sewer
Project plané.

52. The Grandy’‘s of Lewisville, Texas project plans were
drawn by Emmett Sacrey under Earl F. McKinney and Janmes
Hamill’s direct supervision.

53. Earl F. McKinney sealed plans when he had reviewed
plans and when he took responsibility for the project.

54. During Ben Skaggs employment with Hamill & McKinney
Earl F. McKinney was almost always present in the JIrving
office after regular office hours.

55. Texas Board of Architect’s investigator Tom Davis’ file
Imemo dated June 9, 1987 in connection with James Hamill
investigation, which memo covers a conversation with Ben
Skaggs wherein Ben Skagqs is reported to have said Earl F.

McKinney came to the Dallas office every two to three weeks

a:1McKin. ENG 7



to review projects with the ballas staff.

56. Hamill & McKinney shipped plans to Lexington for review .

'by Earl F. McKinney by federal express and express mail.

57. Ben Skaggs stated that Hamill & McKinney’s firm was set
up to handle a large ﬁumber of small projects very smoothly.
58. Earl F. McKinney stated that every time his seal was
applied between 1984 and 1988 the plans were reviewed by
him.

59, Earl F. McKinney’s seal and signature were never
applied without his review because the seal and signature

created an assumption of liability.

60. Earl F. McKinney reviewed the design work of structural

engineer Spencer and drafter Clarkston on the City of Irving

Animal Shelter.

61. Earl F. McKinney is a registered professional engineer
in 49 states ihcluding Texas.

62. Earl F. McKinney has never had a disciplinary hearihgi

in any state nbr has he been sued for malpracticek

63. Hamill & McKinney has never been sued for malpractice.

The Board adopts the following additional Findings of Fact:

64. on the Irving Animal Shelter, an outside consultant did

the structural design drawings.

65. FEarl F. McKinney signed and sealed the Irving Animal

Shelter structural deéiqnldrawings.

66. The Irving Animal Shelter structural design drawings

were not produced under Earl F. McKinney’s responsible

a:1McKin.ENG B



supervision.

67. Paul Mills, a non-engineer and a non*registrént, had
primary design responsibility for the Wylie Force Main Sewer
Project.
68. Earl F. McKinney signed and sealed every sheet of the
Wylie Force Main Sewer Project which was submitted to the
City of Wylie.
69. Earl F. McKinney participated in only a porticn of the
design work on the Wylie Force Main Sewer Project and Paul’
Mills did. the rest.
The Board adopts the following Conélusions of Law:
1. Earl ¥. McKinney violated Disciplinary Rule 3.1(1ii) of
the Texas Board of Registration for Professional Engineeers.
The engineer shall not:
(ii) affix his signature or seal to any
engineering plan or document dealing with subject
matter on which he is not gualified by education
.or experience to form a dependable judgment;
2. Earl F. McKinney violated Disciplinary Rule 6.1 (IX) of
the Texas Board of Registration for Professional Engineers.
The engineer shall not:
(IX) perform any acts, allcow any omissions or make
any assertions or representations which are
fraudulent, deceitful or mnisleading, or which in
any manner whatsocever tend to create a misleading
impression;
3. Earl F. McKinney violated Disciplinary Rule 6.2 of the
Texas Board of Registration for Professiocnal Enginears.
The engineer shall be personally and professional
responsible and accountable for the care, custody,

control and use of his engineer’s seal, his

a:1McKin.ENG : 9



professional signature and identification. The
engineer whose seal has been lost, misplaced or
stolen shall, upon discovery of its loss, report
same immediately to the board, which may
invalidate the stolen registration number of said
seal, if it deems this necessary and issue another
registration number to said engineer.

4. Earl F. McKinney violated Texas Board of Registration

for Professional Engineers Rule 131,138 {(2).

{2) Since after-the-fact ratification of a
nonprofessional’s prior unsupervised work product
is generally alien to professional standards and
presumably could lead to interim abuse and
unethical practices, the sealing of work which was
not performed by or under the responsible charge
and supervision of the registrant as reguired by
sections 1.2, 17, 18, 19 and 20(c) of the Act |is
"considered to be "plan stamping" and regarded as
being in violation of the Act and contributing to
the unauthorized practice of engineering by
unlicensed individuals.

5. Earl F. McKinney violated Texas Board of Registration

for Professional Engineers Rule 131.138 (8).

(8) Whenever an engineer’s seal impression is
required under the Texas Englneering Practice Act,
all engineering registrants must place their
normal signatures and date of execution in close
proximity to their seal impressions. The use of

- signature reproductions, such as rubber stamps or
other facsimiles, shall not be permitted in lieu
of actual signatures.

6. Earl F. McKinney violated Texas Board of Registration
for Professional Engineers Rule 131.151 (7)(B) (i) (IV), which

provides that an engineer shall not:

(IV) fail to exercise reasonable care ox
diligence to prevent his- partners, associates, and
employees from engaging in conduct which, if done
by him, would violate any provision of the Texas
Engineering Practice Act, general board rule, or
any disciplinary rule,

a:1McKin.ENG 10



7. Earl F. McKinﬁey violated Texas Board of Registration

for Professional Engineers Rule 131.151 (7)(8)., which

provides that an engineer shall not: (})

(VI) engage in any conduct that discredits or
tends to discredit the profession of engineering.

It is therefore ordered that the Engineering
Registration of Earl F. McKinney, Jr., P.E., Number 41742
'be, and hereby is suspended for a period of 3 years, the
suspension‘to. be probated for a term of 3 years, on
condition that any violaﬁions of the Engineering Practice
Act which have been:  found in this contested case, if
committed again during the above term of years‘ and
subsequent ﬁo the rendition of a final order in this cause,
will be grounds for a revocation of probation, at which time
Respondent’s license may be fully suspended, and the
Respondent be prohibited from practicing Engineering in this
State for the full period initially assessed.

SIGNED on this the 20th day of _December , 1989,

. . i ,
: (ﬁgéiz;df,ﬂfi;51‘*”“¥>
CBARLES E. NEMIR, P.E.
Executive Director
Texas State Board of Registration

for Professional Engineers

a:1McKin.ENG ' 11



{Q\ | w/ww——

ames K. Wllhelm, P.E.

Member
E. \D. Dorchester, P.E. ames C. Chang, %ﬁfb., P.E
Vig% Chaiyman Member ' '

Joge \I. Noyoa, P.E. - /)géep J. Heal, P.E.
Sebretary ' Mémber

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the

above and foregoing document has been forwarded by certified

mail, return receipt requested, to:

Earl F. McKinney, P.E.
Hamill and McEKinney
2670 Wilhite Drive
Lexington, KY 40503

on this the 20th  day of _ December 1989.

%{ A

Charles E. Nemir, P.E.
Executive Director
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Enforcement Detail eport

Case Number: D 1034 Status: CLO |
Subject: EARL FREDERICK MCKINNEY #41742, Open Date:  2/18/1999

¢’ vlainant: Confidential: No - Close Date: 9/11/2002

Basis for Closing: Violation Terminated ‘ : Refered to SOAH:

Investigator: Paul Cook internal: No

Categories: : , Firm Registration: No

Rules: Related Cases:

Firms: Employers:

PE's: Persons:

PE Number Name

41742 MCKINNEY, EARL FREDERICK

Comments:

THIS MATTER WAS INITIATED BASED ON AN INVESTIGATION BY THE KENTUCKY BOARD AND INFORMATION
PROVIDED TO US BY THE CITY OF ARLINGTON BUILDING OFFICIAL'S OFFICE ON MR. MCKINNEY'S PRACTICE
IN FIELDS WHERE HE 1S NOT COMPETENT IN BY EDUCATION AND EXPERIENCE. FOR INFORMATION, OUR
BOARD TOOK ACTION AGAINST MR. MCKINNEY IN 1589 FOR AMONG OTHER THINGS THE PRACTICE OF CIVIL
AND STRUCTURAL ENGINEERING. SINCE 1889 MR. MCKINNEY HAS NOT SHOWN ANY ADDITIONAL
EDUCATION OR EXPERIENCE IN CIVIL AND STRUCTURAL ENGINEERING. BASED UPON THIS VIOLATION OF
THE ACT AND BOARD RULES THE BOARD ACCEPTED AN AGREED BOARD ORDER SIGNED BY MR. MCKINNEY
AND HIS ATTORNEY FOR A THREE YEAR PROBATED SUSPENSION OF HIS LICENSE; HE AGREED NOT TO
PRACTICE IN THE AREA OF CIVIL OR STRUCTURAL ENGINEERING DURING THE PROBATED SUSPENSION
PERIOD; AND AGREED TO PAY AN ADMINISTRATIVE PENALTY IN THE AMOUNT OF $3,500. THE ADMIN

PENALTY IS DUE BY OCTOBER 5, 2002. THE AGREED BOARD ORDER WAS ACCEPTED BY THE BOARD ON
¢  TEMBER 5, 2002.

Under current state retention policies this file was retained for
a three year period and then subsequently destroyed.

P et B
Friday, March 03, 2006 Page I of 1



PETER L. OSTERMILLER F/=7- =00 Dln i iLladions
ATTORNEY AT Law ‘
KENTUCGKY HOME LIFE BUILDING e
EIGHTEENTH FLOOR Sh? 1 9 2882
239 SouTH FIFTH STREET

LOUISVILLE, KENTUCKY 40202 _ L B
- el BEOD Y

TELEPHONE: (502) 736-8100
September 4, 2002 FAX: (502) 736-8129

E-MaiL: peterio@ploesqg.com

Paul D. Cook
Director of Enforcement

Texas Board of Professional Engineers
19171. H. 35 South
Austin, TX 78741

Re: Earl F. McKinney, P.E., D-1034

Dear Mr. Cook:

Following up on our earlier telephone conversation, enclosed is a copy of the Agreed Board
Order which Mr. McKinney and I have signed. I have placed a copy of this in the mail to

you and I am also faxing this down to you so you can have this in advance of the September
5 meeting of the Board.

If you have any questions, please give me a call.

- Very truly yours,

Peter {I Hs’cenniller

PLO/cas
Enclosure

cc:  Earl McKinney
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AGREED BOARD ORDER

IN THRE MATTER OF BRFORE 'THE TRZAS

EARL F. MCRINKEY P.3. BOARD OF
LICENSE NO. 41743 (MEC) PROPREEIONAL KNGYNEERS

¥ILE: D-1034

On this day came to be considered by the Texas Board of Profesgional Enginears
(Board), the matrer of Mr. Barl F. MoKinney, P.R., hereafter known ap
"Respondent”, Ligefise Number 41742{MEC}, 3171 Roxburg Drive, Lexington,

By letter dated Octobher 24, 2000, the Board gave preli.m.t'hary notice  to
Respondent of its intentions to take digciplinary action againet him/hor se a

iry., ‘The inquiry produced

evidence indicating that Respondent tmy have violated the texas Engineering

Rules. The proceeding may include the #chedul ing

of a formal public hearing to consider the matters outlined below, The
potential charges against Reapond

ent that would be presented by the Board to
the State Office of Adminigtrativ

e Hearings if it were necessary to schedule a
formal public hearinyg consist of the following: .

* On December 2o, 1589, the Doard su
peried of three years with the entire pericd to be probated for
viclarian of the Aok and board rules, A portion of this offense

involved the sealing of plane for civii and structural work, a
Alpcipline where yYou Jlacked education and experiente to perform
adequately. Since December 20, 1983, Respondent has not provided the
Board with any information showlng expertise in the cdvil/stroctural
dincipline, However, on May 29, 1997, Respondent affixed his Texas
engineer geal ro the sbructural and foundation plans for the Intown
Suités, 2601 Seuth Coopex Street, Arlington, Texag, Since Reapondent
has not shown any formal education and experience in the finig of
#tructural and civil/foundation engineering since the December 1989
formal Board aetion, it Appears that bke is not dompetent in those
areas of engineering. Board Rule 131,153 (a) and (o).

* By affixing hin Texaa engincer geal to the foundation and gtructural
engineering plans for the Intown Buites, Arlington, Texas, Rospondent
represented to the local pexmitting agency and his olient that he ig
competent in thoge engineering disciplines, hig  representation
appesrs to he fraudilent, deceitful and mipieading sinne Réppondent
hag not shown cattpetency in those angineering disciplines. Board #ule
131,356 (a) (9) (amended 2g133.155(b) (3) on 1-3-98}.

spended your Texas license for a

* Respondent’s practice of engineering in. disciplines where he 4is not
" competent endangers the health, safety snd welfdre of the generwl public

of Texas. Board Rule 131,151 (amended as 131.151(b) on 3-1-33,
An Informal Copference wan held at the Board Office. 1917 IH 35 South, aAustin,
Texas, on Rpedl 18, 2001, with Respondent accompanisd by his attorney, Mr,
Peter L, Ostermillex, Esq., in conjunction with Mr. govind Nadkarni, P.E.,
Boaxrd mMember; Ms. Victoriz J.7.. Heu, P.E., BExecutive Birector; Mr. Frank J.
Knagp, Jr., Assistant Attorney General; ‘and Mr. Pagl D, Cook, Directox ?E
Enforcement. By his signature on thies Order, Respondent does hersby waive hisn
right to Notice of Hearing befors the State office of Adminlstrative Hearings
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and/or the Texas Board of Professional Engineers, and judicial review of thic
Order, all of which are rights granted him under the provisionas of the
Adminigtrative Procedure. Act, Bec

tions 2001.00%-2001.902 Texas Government Code
and/or Sections 2003.001-2003.046, Texas Government Code.

After discussion of the matters previously ocutlined in this Order relative to
this inquiry, Respondent agreed to the entry of a Board Order dispensing with
the need for further adminiprrative

action in this matter. Py his signature on
thiz Order, Respondent neither admite nor denies the truth of the matters
previounsly set forth in this Order.

Respondent agrees and consents to the igeuance of an Oxder for a three-year
suspension of his Texas enginmer licenpe with the entire period ta be fully

probated contingent wpon his payment of an adminfgtrative pehalty in the amount
of $3,500 to the Board wirhin 30 Gays from tha date tha Order is accepted by
the Board, Respondent further agreeg that he will not praceios aivil or
structural engineering during the probated period unless during the said
probation he =successfully passes the civil and/or .structural engineering
examination given by the National

Council eof Bxaminers for EBEngineering and
Surveying., The probation ig also contingent upon Respondent not baing found in
viclation of a separate offense of the Act or beard rulea during said peried.

WAIVER, CONSENT and AGREEMENT dated thig

Barl F. MeKinney, P.E. %3

Respondent

day of _Rofouber , 20,

Paoter L. Ostermiller, Bsg,
Counael for keapondent
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AGREED BOARD ORDER

IN THE MATTER OF BEFORE THE TEXAS

EARL F. MCEINNEY D.E. BOARD OF

.

LICENZE NO. 41742 (MRC) . PROFESSIONAL ENGINERRS

FILE: D-1034

On this day came to be considered by the Texas Board of Professional Engineers

{Board), the wmatter of Mr., Earl P. McKinney, P.E., hereafter known as

"Respondent™, License Number 41742 (MRC), 3171 Roxburg Drive, Lexington,
Kentucky 40503. '

By letter dated October 24, 2000, the Board gave preliminary notice to
Respondent of its intentions to take

disciplinary action against him/her as a
result of an official complaint and subsecuent inguiry. ‘The inguiry produced
evidence indicating that Respondent may have violated the Texas Engineering
Practice Act (Act) and Board Rules. The proceeding may include the scheduling
of a formal public hearing to consider the matters cutlined beliow. The
potential charges against Respondent that would be presented by the Board to

“the State Office of Administrative He

Hearings if it were necegeary to schedule a
formal public hearing comsist of the following:

* On Decewmber 20, 1889, the Board suspended your Texas license for &
period of three years with the entire period to be probated for
violation of the Act and board rules, A portion of this offense

involved the sealing of plans for civil and structural work, a
discipline where vyou lacked education and experience to perform
adequately. Since December 20,

19289, Respondent has nob provided the
Board with amy information showing expertise in the ¢ivil/structural
discipline. However, on May 29, 19297, Respondent affixed his Texas

engineer seal to the structural and foundation plans for the Intown
Suites, 2601 South Cooper Street, Arlington, Texas. Since Respondent
has not shown any formal education and experience in the field of
structural and civil/foundation engineering since the December 1988
formal Board action, it appears that he is not competent in thoge
areas of engineering. Board rRule 131.153 (a}) and {(b).

By affixing his Texas engineer seal to
engineering plans for the Intown Suites, Arlington, Texas, Respondent
represented to the local permitting agency and his client that he is
competent in thoge engineering disciplines, Thias representation
appears to be fraudulent, deceitful an

d misleading since Respondent
hag not shown competency in those engin

eering disciplines. Board Rule
131.3156 {a} (9) (amended agl31.155(b) {3} on 1-1-99),

the foundation and structural

Respondent’s practice of engineerin

competent endangers the health,
of Texas,

¢ in disciplines where he is not

safety dnd welfare of the general public
Board Rule 131.151 (amended as 13%.151{b) on 1-1-%9.

An Informal Conference was held at the Board Office,

Texas, on April 1B, 2001, with Respondent accompanied by his attorney, Mr.
Peter L. Ostermiller, Esg., in conjunction with Mr. Govind Nadkarni, F.E.,
Board Member; Ms. Victoria J.%L. Hgu, P.E., Executive Directoxr; Mr. Frank J.
Knapp, Jr., Asgsistant Attorney General; and Mr. Paul D. Cook, Director of
Enforcement. By his signature on this Order, Respondent does hereby waive his
right to Notice of Hearing before the State 0Office of Administrative Hearings

1817 IH 35 South, Austin,

©ta
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and/or the Texas Board of Professional Engineers, and judicial review of this
Order, all of which are rights granted him un

der the provisions of the
Administrative Procedure Act, Sections 2001.001-2001.902 Texas Government Code
and/or Sections 2003.001-2003.046, Texas Government Code.

After discussion of the matters previously outlined in thisg Order relative to
this inquiry, Respondent agreed to the entry of a Board Order dispensing with
the need for further administrative action in this matter. By his signature on

this Order, Respondent neither admits nor denies the truth of the matters
previcusly set forth in this Order.

Respondent agrees and consents to the issuance of a
suspension of his Texas engineer license with the e
probated contingent upon his payment of an administra
of $3,500 to the Board within 30 days from the date the Order is accepted by
the Board. Respondent further agrees that he will not practice c¢ivil or
structural engineering during the probated perisd unless during the  said
probation he successfully passes the civil and/or structural engineering
examination given by the National Council of Examiners for Engineering and
Surveying. The probation is also contingent upon Respondent not being found in
violation of a separate offense of the Act or board rules during said period.

n Order for a three-year
ntire period to be fully
tive penalty in the amount

WAIVER, CONSENT and AGREEMENT dated this day of

Earl F. McKinney, P.E. =J
Respondent

s 2002,

Peter L. Ostermiller, Bag.
Coungel for Respondent
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ORDER

WHEREFORE, PREMISES CONSIDERED, the Texas Board of Professional Engineers does
hereby issue a three-year suspension of the Texas engineer license held by Mr.
Eaxl F. McKinney, P.E., License Number 41742, for conduct alleged in the .
foregoing Agreed Board Order with the entire period to be fully probated
contingent upon his payment of an administrative penalty in the amount of
$3,500 to the Board within 30 days f£rom the date the Order is accepted by the
Board. Regpondent further agrees that he will not practice civil or structural
engineering during the probated period unless during the said probation he
successfully passes the civil and/or structural engineering examination given
by the National Council of Examiners for Engineering and Surveying. The

probation is also contingent upon Respondent not being found in violation of a
separate offense of the Act or board rules during said period.

And it is so ordered.

_BICGNED and DATED this day of ; 2002,
FOR TEE BOARD:
Victoria J.L. Hsu, P.E.
Executive Director
APPROVED AS TO FORM:
Rarbara H. Owens
General Counsel for the Board

CERTIFICATE OF SERVICE

I certlfy‘ that I have this day of , 2002, served

copies of the foregoing Agreed Board Order to all parties to thls proceedlng by
Certified Mail ¥No, .

Victoria J.L., Hsu, P.E.
Executive Director
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ORDER

WHEREI'MORE, PFREMISES CONSIDERED, the Texas fBoard of Professional Engineera doep
hereby iegue a three-year suspension of the Texas engineer license held by Mr.
Barl F. McKinney, P.E., License Number <1742, for -conduct allegad in the
foregoing Agreed Bomrd Ordey with the entire periocd to he fuilly probated
contingent wupon. his payment of an administrative pepalty in the amount - of
$3,500 to the Board within 30 days from the date the Order is aAccapted by the
Board. Respondent further agrses that he will not practice civil or structural

engineering during the probated period unlesse during the sgajd probation he
svecenafully passes the civil and/or atructural engineering examinacion given
by the National Council of Examiners for Engineering and Surveying. 'The
probation is also contingent upen Respondent not bedng found in violation of a
separate offense of the Ast or board rules during said pexiod. )

And it is #¢ ordered.

SIGNED and DATED this :st day of _;S;¥x£§halyuf' ‘ ¢+ do0z.

¥OR THE BOARD:

(oS

icteria J.L. Rou, P.E.
Bxecutive Director

APPROVED As fO FORM:

%&m Hw O“WW

Barbaraz H. Oweng
General Couneel for the Roard

CERTIFICMIE OF SERVICE

© 1 ¢erbify that I have hig lithday of September 2002, served
copier of vhe foregoing Agreed o4 , ' a

¢ed Board Order to &1l ti '
Certified Mail No. 70010320000096821601 . & oo o "8 procseding by

o Gl

Vietoria J.5, “Hsu, B.E.
- Executive Director

-
‘\




Enforcement Detail .eport

-Case Number: D 1398 Status: CLO

Subject: EARL FREDERICK MCKINNEY #41742, Open Date:  10/4/2002
¢ plainant: . Confidential: No Close Date:  10/13/2003
Basis for Closing: Violation Terminated " Refered to SOAH:
Investigator: Chris Kimbrell ' Internal: Yes
Categories: A ~ Firm Registration: No
Other
Rules: Related Cases:
Firms: Employers:
PE's: Persons:
PE Number Name
41742 MCKINNEY, EARL FREDERICK
Comments: |

INFORMATION/DOCUMENTATION WAS PROVIDED BY THE ATTORNEY GENERAL LIAISON, ENFORCEMENT
UNIT, CALIFORNIA BOARD FOR PROFESSIONAL ENGINEERS AND LAND SURVEYORS, SHOWING{THAT MR,
MCKINNEY ACCEPTED AND SIGNED A STIPULATED SETTLEMENT AND DISCIPLINARY ORDER (ORDER) THAT
BECAME EFFECTIVE AUGUST 23, 2002, IN THE STATE OF CALIFORNIA. THE ORDER IDENTIFIED SEVERAL
ISSUES THAT LED TO THE CALIFORNIA BOARD'S ACTION; HOWEVER, THE ONLY ISSUES PERTINENT TO THIS
MATTER 15 REGARDING MR. MCKINNEY'S SIGNING AND AFFIXING HIS CALIFORNIA ENGINEER SEAL TO
ELECTRICAL DRAWINGS FOR FIVE SEPARATE PROJECTS IN CALIFORNIA THAT HE WAS NOT LICENSED IN
CALIFORNIA TO PERFORM ELECTRICAL ENGINEERING. THEREFORE, IT APPEARS THAT MR. MCKINNEY MAY
NOT BE COMPETENT IN THE PRACTICE OF ELECTRICAL ENGINEERING AND THE SEALING OF ELECTRICAL
DRAWINGS HE WAS NOT LICENSED TO PERFORM. ON JUNE 20, 2003, MR. MCKINNEY SIGNED A CONSENT

¢ ER. ON OCTOBER 9, 2003, THE BOARD ACCEPTED MR. MCKINNEY'S SIGNED CONSENT ORDER FOR A
rurtMAL REPRIMAND AND ASSESSED AN ADMINISTRATIVE PENALTY IN THE AMOUNT OF $2,400.00. ON
NOVEMBER 6, 2003, MR. MCKINNEY PAID THE $2,400.00 ADMINISTRATIVE PENALTY

t F MR T N S e i
Fridap, March 63, 2006 Page 1 gf I
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CONSENT ORDER ngK31)1§Y§, éf?ﬂfziw

IN THE MATTER OF BEFORE THE TEXAS

EARYL, ¥. MCEKINNEY, P.E. BOARD OF

LICENSE NUMBER 41742 (MEC) PROFESSIONAL ENGINEERS

FILE NO.: D-13%8

On this day came to be considered by the Texas Board of Professioc
(Board), the matter of Mr. RBarl F. McKinney, P.E.,
License Numbexr 41742 (MEC), 3171 Roxburg Drive,

nal Engineers
hereafter known as "Respondent",
Lexington, Kentucky 40503.

By letter dated January 27, 2003,

its dintent to -‘take digciplinary
complaint and subsequent inguiry.
Respondent may have violated the T
Rules. The proceeding may include
consider the matters outlined below.
be presented by the Board to the State
necessary to schedule a formal public he

the Board gave preliminary notice to Respondent of
action against him ‘as a result of an official
The inguiry produced evidence indicating that
exas Engineering Practice Act {(Act) and Board
the scheduling of a formal public hearing to
The allegations against Respondent that would
Office of Administrative Hearings if it were
aring consist of the following:

* Respondent accepted and signed a Stipulated Settlement and Disciplinary
Order that become effective August 23, 2002, in California, as a result of a
California Board of Professional Engineers and Land Surveyor’s inquiry that

- showed Respondent affixed his California mechanical engineer seal to five (”
separate electrical: engineering drawings for projects ‘located in California.
Respondent -was. not., licensed .in - California . as .an Electrical Engineer.
Therefore, Respondent’s unlawful practice of .electrical- engiheering in
California-was;in:vioiation of the" laws -regulating such practice in that

jurisdiction and subjects ‘him to disciplinary action in Texas, as provided
for in BOARD RULE 131.156 (a). :

Wishing to dispense with the need for further disciplinary action and to conclude the
instant proceeding without further delay and expense, for the purpose of this

proceeding only, Respondent does hereby enter in this Consent Order of his own free
will; he has been advised of the right to employ an attorney of his own choosing; and
he has been afforded all adminjistrative remedies due him under the law. While
Respondent neither admits nor denjes the truth of the allegations previously set
forth in this Order, he acknowledges and agrees that this Orger will be considered by
the Roard as a disciplinaxy action for purposes of Board Rule 131.167. Therefore, in
consideration of the foregoing and by his signature on this Order, Respondent does
hereby waive his right to Notice of Hearing and to a hearing before the State Office
of Administrative Hearings and/or Texas Board of Professional Engineers, and judicial
review of this Order, all of which are rights granted him under the provisions of the
Administrative Procedure Act, Sections 2001.001 - 2001.902 Texas Government Code,
and/or Sections 2003.001 - 2003.046, Texas Government Code.

Respondent herein consents to the issuance of a
asgessment of an administrative penalty in the
Beard within 30 days from . the date the
Notwithstanding the provisions of an
Regpondent,  this Consent .Order sh

n Order for a Formal Reprimand and the
amount of £2,400.00 to be paid to the
Order is acceptéd by <the Board.
y other Order accepted by the Board concerning
all not be considered a final Order that shall
entitle the Board to' revoke any probation- granted Respondent in a prior Order.

Failure to pay the administrative penality within the 30 day period will Be considered
to be a violation of the Order and will subject Respondent further disciplinary ('
action against him by the Board.

.




WAIVER, COMNSENT, and AGREEMENT dated this 0207% day of ;L&w‘*w TEXAS

BUARL Ur

PROFESSIONAL ENGINEERS

JUN 9« 204
Barl ¥. McKinney, P.E 3 g
Respondent

” | ’ !’ RECDBY;

Peter L. Ostermiller, Esqg.
Counsel for Respondent
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WHERE‘E‘ORE PREMISES CONSIDERED, the Texas Board of Professicidtg
issue a Formal Reprimand to Mr. Ear}l F. McKinney, P.E., License Number 41742 (MEC),
for conduct alleged in the foregoing Consent O;rder- and the assgessment of an
administrative penalty in the amount of $2,400.00. Notwithstanding the provisions of
any other Order accepted by the Board concerning Respondent, this Consent Order shall
not be considered a final Order that shall entitle the Board to revoke any probation
granted Respondent in a prior Order. Failure to pay the administrative penalty
within the 30 day period will be considered to be a violation of the Order and will
subject Respondent to further disciplinary action against him by the Board.

And it is so ordered.

SIGNED and DATED this 9‘{’(/\ day of 0 M ; 2003,

FOR THE BOARD:

L

Victoria J.L./6u, P.E.
Executive Dirfector

APPROVED AS TO FORM:

k J. Kn ;
istant orney

CERTIFICATE OF SERVICE

I certify that I have this g-{’& day of GCJQ\&/?}’J' , 2003, served copies

of the fore%oi;ng Congent Ordér to all parties to this proceeding by Certified Mail

Executive Director



LOUISIANA PROFESSIONAL ENGINEERING
AND LAND SURVEYING BOARD

9643 BROOKLINE AVENUE SUITE 121 .

BATON ROUGE, LOUISIANA 70809-1443 '
(225) 925-6291
LOUISIANA PROFESSIONAL ENGINEERING )
AND.LAND SURVEYING BOARD )

) o

IN THE MATTER OF: } Case No. V03-674E-190
)
EARL F. MC KINNEY, P.X, )
)
RESPONDENT )
)
)

CONSENT ORDER

The Louisiana Professional Engineering and Land Surveying Board [hereinafter the Board], by

and through its Acting Executive Secretary, pursuant to authorization by the Board, and Earl F.

McKinney, P.E. [hereinafier Respondent], hereby agree to the following:
Respondent is licensed in the State of Louisiana as a professional engineer in mechanical
ngineering, holding Louvisiana License No. 18621. Atall times material to the matters set forth in this
Consent Order, Respondent’s license has been in good standing with the Board.

The Board and Respondent stipulate that Respondent was disciplined by state licensing boards in

California and Texas for matters that are also recognized as violations of the law in Louisiana, Contact

with the California Board disclosed that it had talcen disciplinary action égainst Respondent for the
stamp.ing and signing of plans at a time when Respondent’s license was expired and engaging in the
practice of electrical éngincering without Ibeing licensed as an electrical engineer in California; A
Decision and Order dated August 23, 2002 of the California Board stipulated that Respondent’s
Catifornia Heense be susi)encied for two (2) years, but that the suspension be stayed and Respondent’s
. Catifornia license be placed on probation for two (2) years based upon 1) thar Respondent obey all laws '
and reg-;;]ations related to the practice of engineering and land surveying; 2) submit to the Califoria
Board such reports that they may require; 3) the period of probation sh.ai! be tolled during the time
Respondent is practicing.outside the state of California; 4) Respondent must sgccessfully complete a
course in professional ethics approved in advance by the California Board; 5) Respondent must
i

l{ccessfuily complete and pass the California Board"s Laws and Rules Examination; 6) Respondent

must submit a list to the California Board of all states other than Califernia that Respondent is licensed

-1- T N
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in; and 7) Respondent must pay the California Board administrative costs of $9,458.00. Contdet with
the Texas Board disclosed that it had taken disciplinary action against Respondent for the offering and/or
practice of engineering disciplines in which Respondent had no formal education and/or experience and
failed to show competency in those areaé {structural and civil/foundation). In an agreed Board Order
with the Texas Board of Professional Engineers dated September 4, 2002 Respondent agreed to 1) a
three (3) year suspension of Respondent’s Texas Engineering license wiﬂa the entire period to be fully
probated contingent upon Respondent paying an administrative penalty in the amount of $'3,500.00 and
2) that Respondent will not practice civil or structugal engineering in Texas unjess Respondent
successfully passes the civil and/or structural engineering examination given by the National Council of
Examiners for Engineering and Surveying,

Louisiana Revised Statute 37:698(A)(7) authorizes the Board to take action against a licensee of
the Board who has been disciplined in another state for a maiter recognized as a violation of the statutes
or rules governing the practice of professional engineering or land surveying in Louisiana, Further,
Louisiana Revised Statute 37:698(A) (6) to wit LAC TITLE LXI 2505 and Louisiana Revised Statute
37:698(A) (9) prohibit a licensee from practicing outside his avea of competence or the use of a seal or
Stamp or engaging in any other act constituting the practice of engineariﬁg or land surve;;/ing at a time
when 2 licensee’s license has been expired for ﬁmore' than 90 days or at a time when he is inretired orin
inactive status as a Board licensee.

- To conclude this matter without further dclay and expense and to protect the interests of the
pcoplle of the State of Louisiana, Respondent and the Board hereby enter into'a Consent Order, in which
Respondent, of his own free will, consents to the issuance of an Order by the Board in which
Respondent agrees to 1) a fine of two hundred dollars ($200.00); 2) administrative costs of two hundred-
fifty doltars ($250.00); 3) a suspension of Respondent’s license for a period of three (3) years with the
suspension to be stayed and Respondent’s license placed on probation for three (3) years; and 4) during
the pcr;ad of Respondent’s probation he will submit any work in Louisiana performed by Respondent to
the Board for prior review; and 5) thga publishing of 2 summaty of this matter in the Board’s official

journal, the Louisiana Engineer and Survevor Joumal, identifying Respondent by name.

Respondent has been advised of his right to be represented by counsel before the Board and/or ta

appear at any hearing personally or by counsel and to present witnesses and evidence in his own behalf,



and he hereby waives this right and his right to appeal, and he states affirmatively that he has been
afforded all administrative remedies due him under the faw,

.

Therefore, in consideration of the foregoing and by his signature on this Consent Order

Respondent does hereby waive his righttoa hearing before the Board, to the presenting of evidence and

witnesses in his behalf, to Findings of Fact and Conclusions of Law in this case, and to Judicial review of

this Consent Order.

Respondent hereby represents that he fully understands the meaning and intent of this Consent

Order, including but not limited to its final and binding effect, that he has voluntarily entered into this

Order and that no other pi‘omise or agreement of any kind has been made to or with him by any person or
entity whatsoever to cauge the execution of this instrument, .
WHEREFORE, the Louisiana Professional Engineering and Land Surveying Board and

Respondent agree that;

1. Respondent shall pay a fine of two hundred ($200.00) dollars by certified check made payable to

the Treasurer, State of Louisiana. The check will be submitted to the Board with this Consent
Order; and
2. Respondent shall pay administrative costs of two hundred-fifty ($256.00) doliars by certified

check made payable to the Board. The check will be submitted to the Board with this Consent

Order; and

3. Respondent’s license will be suspended for a period of three (3) years with the suspension stayed
and Respondent placed on probation for three (3) years: and

4, During the period of Respondent’s probation, any work performed in Louisiana by Respondent
will be submitted to the Board for prior review; and |

5. A summary of this matter shall be printed in The Lovisiana Engineer and Surve or Journal
identifying Respondent by name; and

6. This Consent Order shall become effective upon its acceptance by and on belalf of the Board.

LOUISIANA PROFESSIONAL
ENGINEERING AND
LAND SURVEYING BOARD

DATED %’2 7 lf BY: 597‘/1442}%7/] A{K %M/
t : Benjamin S. Harrison .
Acting Executive Secretary



DATED_ Mar- 10, 0Y awzﬁ\ m%@@mm C

Earl F. McKinney, P.E.
Respondent

Witnesses to the signature of
Ear! F. McKinney, P.E,
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Bijon Sharafkhani, P.E. Timethy I, Alien, P.L.S,
Chaigmam

Wilkiun HL Miller, P.E, P.L.S.
Viee Chairman

Bob J, Green, P.E.
Secretary

Richaed . Durrett, P.E, P.L.S,
Treasurer

Paul N. Hake, Jr., Ph.D, P.E.

Korry M. Hawking, P.E,

Kenneth L. McManis, Ph.D.P.E, P,
C. L. Jack Steliy, P.L.S.

Morgan M. Watson, P.E.

H. Glen Kent, Jr,, P.L.5.

Execntive Secretary Joseph C. Wink Jr,, P.E.

LOUISIANA PROFESSIONAL ENGINEERING AND LAND SURVEYING BOARD

QOctober 1, 2003

CERTIFIED MAIL — RETURN RECEIPT REQUESTED ~ REGULAR MAIL

Mr. Earl F. McKinney, P.E.
A&E Designers, Inc.

615 Delzan Place, Suite 100
Lexington, KY 40503

Re: In the Matter of Earl F. McKimney, P.E.
Case No. V03-074E-190

Dear Mr. McKinney:

This letter provides notice that the Board is considering preferring charges against you pursuant to
the authority granted by Louisiana Revised Statutes 37:699 (A) (1). The charges involve a violation
of Louisiana Revised Statute 37:698 (A)(7) which allows the board to take disciplinary action
against a licensee who has been disciplined in another state for 2 matter also recognized as a
violation in Louisiana.

A staff initiated investigation was opened on February 4, 2003. A review of the January 2003
NCEES Law Enforcement Exchange discloses that the California Board for Professional Engineers
and Land Surveyors (California Board) and the Texas Board of Professional Engineers (Texas
Board) had taken disciplinary action against you. ' '

Contact with the California Board disclosed that it had taken disciplinary action against you for the
stamping and signing of plans at a time when your license was expired and engaging in the practice
of electrical engineering without being licensed as an electrical engineer in California. The
California Board’s disciplinary action was premised upon a Decision and Order dated August 23,
2002 wherein your license was suspended for two (2) years. However the suspension was stayed
and your license was placed on probation for two (2) years based upon the following terms and
conditions 1) obey all laws and regulations related to the practices of professional engineering and
land surveying; 2) submit such special reports that the California Board may require; 3) the period
of probation shall be tolled during the time that you are practicing outside the State of California; 4)
you must successfully complete a course in professional ethics approved in advance by the
California Board; 5) you must successfully complete and pass the California Board Laws and Rules
examination; 6) you must submit a list to the California Board of all states other than California in
which you are licensed to practice engineering; and 7) you must pay the California Board
administrative costs of $9,458.00.
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Contact with the Texas Board disclosed that it had taken disciplinary action against you for the
offering and/or practice of engineering in disciplines in which you had no formal education and/or
experience and failed to show competency in those areas (structural and civil/foundation). The
Texas Board’s disciplinary action was premised upon & Agreed Board Order dated September 4,
2002 wherein you agreed to 1) a three (3) year suspension of your Texas engineer license with the’
entire period to be fully probated contingent upon paying an administrative penalty in the amount of
$3,500.00 and 2) that you will not practice civil or structural engineering in Texas unless you

successfully pass the civil and/or structural engineering examination given by the National Council
of Examiners for Engineering and Surveying.

The above acts, if they had occurred in Louisiana would have constituted a violation of our
ficensure laws and rules. Louisiana Revised Statutes 37:698 (A)(6), to wit LAC Title 46:L.X1§ 2505
(A) prohibits practice outside the area of a licensee’s competence and 37:698 (A)(9) prohibits the
use of a seal or stamp Or engaging in any other act constituting the practice of engineering or lan
surveying at a time when a licensee’s license has been expired for more than 90 days or at a time
when he is in retired ot inactive status as a Board licensee.

The potential charges against you that would be presented to the Board, if it becomes necessary to
so proceed, is that you were disciplined in another state for a matter also recognized as a violation
pursuant to Louisiana Revised Statute 37:698 (A)(6) and (7)-

You are also advised that in addition to the right to have a formal hearing before the Board, you
may contact this Office to schedule and informal conference at which you may present proof that
you have not violated the above-cited statutes arid rules. Alternatively, you may avoid the time,
cost, and notoriety associated with a formal hearing or an informal conference by settling this
matter by way of a Consent Order.

The following is 2 specific outline of the alternatives available to you regarding this matter.

A) If within fifteen (15) days of receipt of this correspondence you fail to respond to this letter
in any manner, or decline o schedule an informal conference, 2 recommendation will be
made that the Board prefer charges and serve you with a Notice of Hearing and Charges.

B) If you request the scheduling of an informal conference, the conference will be held in the
Board’s Office. The informal conference is conducted as follows:

(1) You will meet with an Informal Conference Review Commiittee composed of one
Board member, the Executive Secretary, Board Legal Counsel and appropriate staff
personnel. You may bring an attorney or SOme other representative.

(2) Board Staff will:
(a) Explain the purpose of the informal conférence;

(b) Discuss the specific charges that would be presented to the Board if it
becomes necessary to schedule a formal hearing;



{c) Present evidence in the Board’s possession that could be introduced in a
public hearing to substantiate the charges.

(3) You and/or your attorney/representative will be given the opportunity to review and
discuss the Board’s evidence and to show that you have not violated the law.

(4) The Informal Conference Review Committee will then make a recommendation to
the Board.

(a) If it appears that a violation of the law did not occur, no further action is
taken and the Board will dismiss the case;

(b) 1f proof that a violation did not occur cannot be shown, you will be
presented with an opportunity to discuss informal disposition by means
of a Consent Order. If an agreement on a Consent Order can be reached,
the proposed Order will be submitted to the Board by the Committee. If
accepted by the Board, the Consent Order will preclude further
disciplinary action on the allegations covered in the Order.

{c) You may either accept or reject the Committee’s proposed
recommendation for a Consent Order.

(1) Should you actept the Committee recommendation, the
Proposed Consent Order will be drafied, signed by you and a
member of the Committee, and presented to the Board for the
Board’s approval or rejection. If the proposed Consent Order is
entered by the Board, the matter is settled. If the proposed
Consent Order is rejected by the Board, the matter is usually
scheduled for a formal hearing. |

(i) Should you reject the recommendation of the Committee,a
recommendation that the Board prefer charges against you and
schedule a formal hearing will be made.

(5) You should understand that:

(a) It is your choice to schedule an informal conference with the Informal
Conference Review Committee. Although you are not legally required to
schedule such a conference, failure to do so will resultin a
recommendation that the Board schedule a formal hearing to consider the
charges against you.

(b) Itis your choice to accept or reject the Committee’s recommendation
proposed at any informal conference;

(c) Itisthe decision of the Board whether to accept and enter into or reject any
proposed Consent Order. |



(d) The Committee only has authorlty to recommend a proposed Consent

Order.
(e} You have the right to terminate an informal conference at any time and the

right to appear in a formal hearing called for the purpose of adjudicating
any violation of the law; and

(f) The result of any informal disposition (Consent Order) or formal
disposition (Board Order entered as a result of a hearing) is public
information. Results of dispositions will appear in the official publication
of the Board and be sent to the National Council of Examiners for
Engmeenng and Surveying (NCEES).

(g) As an alternative to a formal hearing or to an mforrnai conference, you may
wish to end these proceedings as soon as possible by means of an informal
disposition authorized by La. R. S. 37;698(F) and endorsed as Board

policy.

A probable-cause evaluation was made of your file, and a proposed Consent Order is
enclosed for your consideration to sign and return to this Board. If you choose, you may accept the
proposed Consent Order even though it did not result from an Informal Conference Review
Committee meeting as described in paragraph (B)(4)(c)(i) above. Should you choose not to accept
the proposed Consent Order, then you must respond to this letter as indicated in paragraph (A)

above, by the deadline established in the following paragraph.

Should you desire to discuss this matter or wish to conclude this matter by a Consent Order,
you may contact Mr. Robert E. Eddleman, Acting Director of Enforcerhent, by mail or telephone at
(225) 925-6291 no later than fifteen (15) days following receipt of this letter. Should you fail to
respond to this letter, a recommendation will be made to the Board that it prefer formal charges

against you.

Very truly yours,
A o

Benjamin S. Harrison )
Acting Executive Secretary

REE/BSH:nid
Enclosures

cc: Board Attorney



STATE OF VERMONT \
. BOARD OF PROFESSIONAL ENGINEERING

Inre: Earl F. McKinney

License No.  018-0004318

} .

} Docket No. PE04-0804

y | _
}

Appearances:
Petitioner, State of Vermont: Robert H. Backus
Respondent: did not appear

Presiding Officer: Larry S. Novins
DEFAULT ORDER

_ The Board of Professional Engineering held a hearing on the above matter on March
2, 2006 at the Heritage Building 81 River Street in Montpelier, Vermont. The Respondent
did not attend and was not represented by counsel.

Findings of Fact

1. Respondent is subject to the regulatory authority of this Board. 3 V.S.A. §§ 129,
1292, 26 V.S.A. § 1172, 1191 and 1192, the Administrative Rules of the Board of
Professional Engineering, and the Rules of the Office of Professional Regulation..

2. The Respondent was sent notice of the Charges against him by certified mail on
December 16, 2005 through his attorney in Kentucky. .

3. The Office of Professional Regulation received a letter dated January 11, 2006 from
Peter L. Ostermiller, an attorney practicing in Louisville, Kentucky acknowledging
that he was representing Mr. McKinney, and that he had received the “Notice of
Charges.” Mr. Ostermiller made it clear that he was not representing Mr. McKinney
in this matter. He asked for guidance on how Mr. McKinney might proceed in
Vermont. ‘ |

4. Mr. McKinney has never filed an answer to the Specification of Charges.

Notice of this Default Hearing was mailed to Mr. McKinney’s lawyer, Mr. .

Ostermiller on January 30, 2006.

6. The return receipt for the notice of the Default Hearing was signed and returned to

OPR. '

7. Mr. McKinney has not responded to the Charges or the Notice of Default hearing.

Mr. McKinney is not represented by Vermont counsel in this matter. .

9. Mr. Ostermiller’s letter outlining the current procedural poster of Mr. McKinney’s
cases does not relieve Mr. McKinney of the responsibility of filing an answer or
otherwise participating in this matter. . '

L
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10.  Since Mr. Ostermiller sent a copy of his January 11, 2006 letter to Mr. McKinney,
and since notice to Mr. Ostermiller was received, the Board finds that Mr. McKinney
had ample notice of the requirements to file and answer and of the hearing today.

11.  Upon hearing the State's presentation and taking notice of its own file, the Board
found the Respondent to be in default. The allegations contained in the State's
specification of charges dated December 13, 2005 (copy attached) are therefore
treated as the facts on which the Board's order is based. OPR Rule 3.4,3 V.SA. §
809(d) and 3 V.S.A. § 814(c). '

Conclusions of Law

The Respondent has received adequate notice of the charges against him as indicated
by the Board's file and the State's presentation. Because the Respondent has failed to
answer the charges, the State's factual allegations are treated as if proved. O.P.R. Rule 3.4.
Accordingly, the Board finds, in the default hearing held pursuant to 3 V.S.A. §809(d), that
the Respondent has engaged in the unprofessmnal conduct alleged in the State's
Specification of Charges.

Order

In accordance with the above findings of fact and conclusions of law, the license of
the Respondent is hereby revoked, effective as of the date of the hearing.

Appeal Rights

This is a final administrative determination by the Vermont Board of Professional
Engineering. :

A party aggrieved by a final decision of a board may appeal this decision by filing a
written Notice of Appeal with the Director of the Office of Professional Regulation,
Vermont Secretary of State, 26 Terrace Street, Montpelier, Vermont 05609-1101 within 30
days of the entry of this order. '

If an appeal is filed, the Director of the Office of Professional Regulation shall assign the
case to an appellate officer. The review shall be conducted on the basis of the record created

before the board. In cases of alleged irregularities in procedure before the board, not shown in the

record, proof on that issue may be taken by the appellate officer. 3 V.S.A. §§ 129(d) and 130a.
To request a stay of the Board's decision, please refer to the attached stay instructions.

Date: March} 2, 20(56

| homas O’ Connor C air

OFFICE OF PROFESSI }\IAL/R.EGULATION
DATE OF ENTRY:__ 3
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STATE OF VERMONT

bsecuting Attorney
Office of
Professional Regulation
9 Baldwin Sireet
Montpelier, VT
05609-1107

STATE OF VERMONT
SECRETARY OF STATE
OFFICE OF PROFESSIONAL REGULATION
BOARD OF PROFESSIONAL ENGINEERING

INRE: - | )
EARL F. MCKINNEY ) Docket No: PE04-0804

License No. 018-0004318 - )

SPECIFICATION OF CHARGES -

NOW COMES the State of Verm.ont and makes the following Charges against the
Respondent, Earl F. McKinney, P.E.:

Board Authority

1) The Vermont Board of Professional Engineering (“the Board”) has authority, after
finding unprofessional conduct, to issue warnings or reprimands, suspend, revoke, limit,
lcondition or prevent the renewal of licenses whether or not a license has lapsed. 3
V.S.A. §§129, 129a and 814(d); and 26 V.S.A. §§1172, 1191 and 1192.

Statement of Facts

2) The Respondent, Earl F. McKinney, is licensed by the State of Vermont as a
Professional Engineer under license number 018-0004318. This license was originally
issued on or about March 21, 1983 and is currently set to expire on July 31, 2007.

3) Respondent is licensed as a professional engineer in a number of other states
including Kentucky, California, Florida, Hawaii, Louisiana, Massachusetts, Maryland,
Nevada, North Carolina, South Carolina, Tennessee, and Texas.

4) On or about July 22, 2004 the Office of Professional Regulation received an

application for renewal of Respondent’s Vermont professional engineering license dated
July 12, 2004.

5) On his application, the Respondent answered “Yes” to the question “Has Vermont,
any other state, territory or other jurisdiction restricted, suspended, revoked or taken any
other disciplinary action against a license, certificate, or registration that you hold or held
in any profession or occupation?”

6) On or about March 14, 1997 the Nevada Board of Registered Professional Engineers
and Land Surveyors (“Nevada Board”) suspended Respondent’s license as a mechanical
engineer in the state of Nevada for two years for stamping and signing plans outside of
his discipline. The suspension was stayed and Respondent was placed on probation for
two years with a number of accompanying conditions.




STATE OF VERMONT

Prosecutmg Attorney
Office of
Professional Regulation
9 Baidwin Street
Montpelier, VT
05609-1107

7) Respondent’s license has also been disciplined twice in Vermont as follows:

a. On or about May 23, 1991 this Board conditioned Respondent’s license based

. on disciplinary action taken against Respondent’s license by the Texas State
Board of Registration for Professional Engineers (“Texas Board”) for signing and -
seahng structural drawings which were not produced under his rcspensfble

* supervision. (See Attachment A).

b. On or about May 4, 2001 this Board reprimanded Respondent’s Ticense based
on disciplinary action taken against him by the states of South Carolina, North
Carolina, and Hawaii. (See Attachment B).

8) Additionally, since the last action taken against Rcs@ondent’s license by this Board on
Jor about May 23, 2001, Respondent has received the following disciplinary actions from
other states: : _ _

a. On or about July 11, 2002 the California Board for Professional Engineers and
Land Surveyors (“California Board”) suspended Respondent’s license for two
years for signing and stamping electrical engineering drawings without being
licensed or registered to do so (incorporated by reference and attached as
Attachiment C). The suspension was stayed and Respondent was placed on -
probation for two years with a number of accompanying conditions.

b. On or about September 4, 2002 the Texas Board suspended Respondent’s
license for three years for affixing his Texas Engineer seal to structural and
foundation plans without demonstratmg to the Texas Board that he had received
any formal education or experience in the field of civil/structural engineering-
(incorporated by reference and attached as Attachment D). The suspension was
stayed and the Respondent was placed on probation for three years.

c. On or about July 11, 2002 the Kentucky State Board of Licensure for
Professional Engineers and Land Surveyors (“Kentucky Board”) revoked
Respondent’s license pursuant to charges of making untruthful statements

.connected with practice as a professional engineer and signing and sealing plans
inappropriately (incorporated by reference and attached as, Attachment E).
Respondent has filed numerous appeals to the revocation, all of which have been
denied. Respondent currently has a petition pendmg before the Kentucky
Supreme Court seeking review of his case.

19) Due to his conduct described in paragraphs S(a}-{c) Respondent’s license has been |

revoked, suspended, or put on probation in Maryland, Tennessee, Florida, Louisiana, and '

1Massachusetts.




STATE OF VERMONT

+ 7 nsecuting Attorney
-1 Office of
rrofessional Regulation

9 Baldwin Street
Moentpelier, VT
056091167

Charges

10) The acts, omissions and/or circumstances described above constitute unprofessional
conduct pursuant to:

(i) 3 V.S.A. § 129a(a)(3) (failing to comply with provisions of federal or state
statutes or rules governing the practice of the profession). '

Relief Requested

WHEREFORE, the Respondent’s license should be revoked, suspended, reprimanded,
conditioned or otherwise disciplined.

-

DATED at Montpelier, Vermont this /5 day of =_’/ e Jﬂw./w*-—m 2005.

STATE OF VERMONT
SECRETARY OF STATE

By: /’7///{/ Méj

Robert H. BacKis 3
State Prosecuting Attorney

pe.mekinney.soc
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STATE OF VERMOH j - 8¢
 BORRD OF PROFESSIONAL ERGINEERING . R ‘('
“~FN RE EARL F. MCKINNEY, P.E. B CASE NO. PEO2-GT SO

FINDINGS, CONCLUSIONS, AND ORDER

INT-RDDUCTIOH

: ’I‘hls matter came on for hear;ng bafcre Hearing Office r Siennz
P. Walton on.April 8, 1551 at’ +the Office of the Secretary: of State,
26 Terrace Street, Montpelier, Vermont. The Board had been

. presented with a Complalnt dated February 26, 1991. A ‘hearing was
‘set for April B8, 189%1. Mr. McKinney was not;f;ad of the hearing
‘py certified maz_l and by telephone but did poet attend ahd was not
re“rnsentad -by counsel. Robert W. Gagnon, SEﬁ:s.c::r Aszistent
Attorney General, appeared for the’ Stac,e ‘

: CMr. Gagn’on 'pffered and  the hear:.ng officer . adnitted one
-axhlblt ' ' : .

' Exhlbl‘t - Cert:_fled copy. of F:Lnal Order of Texas State Board
. of Regs.strat;on for Profsssional Engwnaers, dated ‘December 20,
'18B%, in-the matter of Earl F. McKlnney, P.E.

_'I’ha “aammg——e:}:ﬁaacar_mtm@ek @fr_l.{:—la‘l notice ampa,c;)’agm_-_gf__wm_____._.
materials in the Board's files, c:c:ms;,st.mg of a letl_er Trom Mr. ( '
Mch:}.nnay to Rita C. Knar::p, dated August 13, 1990 with enclosures. Co
&

:After the evidence was closed, .the hear.lng offlcar p*—enaraa
A Proposal for Decision and dellvaraf‘ it to the Board and the
partlas The parties were directed to file comments with the Boarg

. by May 15, 1881. No commenits were filed, other than a la‘_‘ter fronm :
o M aagnenws't:—atlﬁg—~th~a:t he--d4d—net--object—Lo— -th a-_BB@pcgsarlw——f e

.Decision as drafted. The Board then 1ssued these F.‘J.I‘lci}_ngs
.Conclusions, and Order. : ‘ :

FINDINGS OF FACT
1. Farl F McKinney 3,5 a Professn_onal Engineer llCr:.:I‘LSEd by
the Bdard. He hclds 11c:ense ‘number-4318. :

2. . Hr. Mc;{;_nney is a pra.nc:xpal in the firm of Kamill &
McKinnéy Architects & Englneers, Inc. based in Lexington,
Kentucky. The firm spec:.all"e.s in hDSDJ,L.ELl commercial and retail
progects, including restaurant faczllties . .

3. By Final Drdar dated Decembar 20, 1885, the Tex=ms State -
‘Board of Ragleratlcn for Professional Englneers {Texas Board) -
‘suspended Mr. McXinney's engineering registration. The Texas Board
"probated" the suspension for a Term of three years, with any
violations within the three-year term To result m full susPansmn- - (
and prohibition from practice. '

&Tmmmsm o)
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4. The Texas Board found that Hr. ¥ocKinney signed and sealed
structural degign drawings for the Irving, Texas Animal Shelter
which were not produced under his responsible supervision.

. 5. The Texas Board found that Mr. HcKinney signad and sealed
every sheet of the Wylie Force Main Sewer Project submitted to -
Ccity of Wylie, Texas when he actually participated in only

portion of the design work on the Project,. and one of his amploves

performed the rest of the work.

m e s

6. The Texss Board found "tha‘;"'!»ir._ Mc:ki,nney -s;ign's and seal
all documents prepared by .his firm whether or not each 1ine on
sheet is used under his direct supervision.

i1 Ut

7. The Texas Board found that Mr. McKinney erroneously séaled

"a2nd stamped outside his ‘discipline on two occasions with respect

o surveys .and once with respect to architecture.

8. The Texas Beard concluded that Mr. McKinney had violate:
seven of its Rules (four Board Rules and three Disciplinary Rules):
(1) Disciplinary Rule 3.1(ii) prohibiting an engineer frcz
affixing his signaturé or seal to &ny engineering plan or docusenz
dealing with subject matter on “which he is not qualified &=
education or experience to form a dependable judgment; .

(2) Disciplinary Rule 6.1 (IX) preohibiting an engineer £rez
performing any acts, allowing any omissions or making an
assertions or representations which are fraudulent, deceitful cr.
misleading, or which in any mannsr whatsoever tend to creats =

misleading impression; :

tr

LI {1 1 H

(3) Disciplinary Rule 6.2 providing that an engineer shall
personally . and- professicnally. responsible and. accpuntable for th
care, custody, control. and use of " his engineer's seal, h
professional signature arnd identification;

[

{4} Professional Engineers Rule 131.138(2) prohibiting ikz
sealing of work which was not performed by or under the responsiblz
charge and supervision of the registrant ("plan stamping'’) ;

(5)  Professional Engineers Rule 131.138(8) requiring =a
engineering registrants to place their noraal signatures and dat
of exscutien in close proximity to their seal impressions ars
prohibiting use of signature reproductions in- lieu ©of actnel
signatures; : :

(6) Professional Engineers Rule 131.151(7) (B) (1) (IV) providing
that an engineer shall not fail to exercise reasonable care or
diligence to prevent his partners, .associates, and employees freca
engaging in conduct which, if done Dby him, would violate anv
provision of the Tewas EIngineering Practice Act, general board
rule, or any disciplinary rule; : '



§ 1191(Db) (4) (failing To comply with the provisions of federal

{1 Erof.e,ssiana.l Engineers Rule 131.;51{7)(&)(13‘,) orovi
¢nat a2n engineer shall not engage 1D any conduct that discre
or tends tc discredit the professi‘cn_of engineering.

———

9. Ths _finclirigs of fact and conclusions of law in “he Texx
noard's Final Order. dated pecember 20, 1589 reflect two davs

_hearings in which Mr. MeKinney actively participated and Ain whis=

ne was represented by ‘counsel.
CONCLUSIONS OF LAW

The Complaint charges Mr. McKinnay with violation of 26 V.5

'.4_'
R
I th

or state statutes governing the pr‘ac:ti_c:e' of engineering) and

v.c.a. § '1191i(c)(3) (signing oT stamping & desigh or plan wvi
which the engineer 1s not familiar, oT negligently allowing use =

!

¥
ik

the engineer's professional stamp On Such a gdesign or plan).

This Board may properly use the Texas Board's Final oOrder Iz
decide whether to take disciplinary action against Mr. McKinnev's

Vermont license, beacause Mr. McKinney is collaterally estopped feo
contesting the facts underlying the Texas disciplinary action. &=
Halvalkar v. Board of Recents, 72 N.¥.2d4 261, 268, 527 M. E.2d 1227 .
1226 -(1988) . The doctrine of collateral estoppel prevents a parIiy
from relitigating issues: necessarily and éssentially determinad i-

" a” prior wction:- “ferisha.v. Hardv, 143 vi. 136, 138, 474 .A.2d 81, .

531 (1884):

-Baséd_ upon the findings apd conclusions of the Texas Béa:i,
+his Board therefore concludes that Hr. MeKinney viclated 26 V.S5.x.
§§.1191(b) (4) and 1191(c) (5)- For several- projects located =

Texas, he signed or stamped designs OF plans with which he was nz=
familiar (a violation in and of itself), and in so doing, he ais=
_z_;las and Vermcoz

tailed to- comply with-provisions..o f .both Texas

statutes governlng the practice of englneerlnrj.

at the close of The April B8 hearing in this matter, -

Gacjnon, representing the state, recommended that the Board impzssz
the same Ssanpction imposed by the Texas Board and for the s:z==

duration, .to take effect retroactive to the December 20, 1989 dzt=

of the Texas Board's Finpal Order and tO Tun concurrently with ==

Teyas sanctlon.

The Board declines to imposa a sanction retroactively. -

addition, 26 v.S.A. § 1182 {discipline of Ticensees) does ==

contemplate sprobating” @ suspended license, &S Texas _=v -
" apparently permits.’ Three V.5.A. § 129 (a) (4) agtborizas he Bpz~—-7

-

to limit or condition a license after a disciplinary hearing.
ORDER

accordingly, Mr. McKinney's license To practice professiciz.
engineering in the g+ate ©of Vermont is hereby CONDITIONED until

(



o T

December 20, 1832. Until - that date, he 1s prohibited #F-go
~ practicing professional. engineering in this' State unless he
- practiceés under the direct supervision of a professional .engineer

licensed by this Board, who has an established office located in
‘w—enis State, =and who has continuously practiced professionzl

engineering at that location for at least ten years. The purposs
of this condition is tTo ensure that,. when practicing inm Vermont,

Mr.- McKinney does .not engage 1in the types of conduct which

constituted wviclations of Texas rules and Vermeont statutes, as

determined above. : : : ‘

This order taﬁces effect 30 days from the date shown beloww.

7 STGRED at  Springfisld A . Vermonmt this _ 23-a day
of Mav ‘ 1991, -

BOARD ‘OF PROFESSIONAL ENGINEEZRING

) A
o 4 / i .
T WA/

N asd T S

\ S g, - (
Robert Dufresne, PLE.
Chalrman

CERT: 1
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| © &TATE OF VERMONT |
'BOARD OF PROFESSIONAL ENGINEERS

In re:. )
Earl F. McKinney ) Docket No. PED2-0800

. License No. 18-4318 )

STIPULATION AND CONSENT ORDER |

' ST!PULA”f!O'N
- NOW COMES ’fhe State of Vermont through its Attorney Gene ral, W:lha_m H,
Sorre!i and Respondent Ear F. McKlnney, who stlpula’[e and agree as follows
1, The Board of Professmnal Engmeers has ;unsdlc:tron to investigale and ad]udlca‘fe :
aliegatmns of unprofessaomai conduci Qommztted pursuant to S V. S A, §§1_29

128z, 26 V SA. §§‘§'172,'1 174 and 1191, the Board’s and the Oﬁ‘tca of

Office of the -

ATTORNEY

GENERAL
09 State Street

Jdontpelier, VI
5609 -

Professronaj Regu at:on s Administrative Ruies

2 ﬁespondent Ear! F. McKinney is aprefass;onal angineer, ho ding license no. 18-

. 4318, 1ssued by the State of Vermont.- By way of h;story, thls hcense was

[

Congclusions znd Order dated on or about May 23, 1881, by the. \fe rront Board of

| Professional Engineering, (D Docket No. PEOE-{}?QO attached and incorpofated).
Further this had been tnggered by a Final Order dated on.or about Decamber 20, -A
1989, by the Texas State Board of Regxstratsan for ‘Profess:onal Engineers (mfra) |
which suépended Réspdndent’s license to praptice in thai state (the suspens»on

" being “proba’téd") for three years.

ATTACHMENT B

‘ conﬂatsonea for appfa‘xsmﬁfetye;ghteenmc:m’fhg pmsuant‘tanimd;mgsﬂm e e e



Jffice of the -

STTORNEY
GENERAL.
g Geate Street
ontpelier, VT
05609

. Upon information and befief, Respondent was Of 18 ficensed as a professional

enginesrin several states, inciuding Texas, Soputh Carolina, North Carolina and

Hawait,

: Respondent admits that pursuant 16 a Consent Order dated on or about May 23,
1997, by the South Carolina Board of Registration for Professaonai Engineers and

: Land Surveyors {attached and mcorpora‘ted) he was repnmanded and fined

$1000. DD
. Respondant admits that pursuant o a Consent Order dated on or about-
December 3, 1999 by ihe Nor’{h ‘Carolina Board of Exammers For Engineers and

Land Surveyors (Case Ne V97 0B4, attaohed and incorporated), he ‘Was f[ned

$2000.00.

. _Responcient admits that pursuant to an Order dated on or about March 9, 2000,

by the Hawau Board of Profess;onal Engmeers Archltects Surveyors and
Landscape Ar-chltects (ENG 8B-4-L, attached and incorporated), he was fined

$500.00.

T Respondenfadmifgs.fmat.gnmgp_about July..s,-.zdo.{).,...he preparad, _s}ga.éd and/orfiled..

a Renewal Notice for Professmna% Engmees’s with the Vermont Secretary of.

.State Office of Professmneﬁ Regul ation. On the Renewal N{)t:ce Responden’{

indicated “Yes" when asked, “Has any-s‘cate.or federal licensing authonty .

res’tricted,'suspended, revoked, or taken any other disciplinary action against a
license, cartificate, or registration that you hold or held in any profession or

occupation?”



8. Respondent.admits the conciusions of unprofessional conduct as set forth below
.lm the Board’s Order
9.‘Aﬂespondent understands that the Board must review and accept the'terms of the
Consent Order. if the Board rejects any pomon, the entire Stipuiation and
Consent Order shall be null and VDId §
10. Respondem hes read and reviewad this entire document and agrees that it
con’aams the entzre agreement between the’ parttes
11. Responden’t waives notn‘tcat;en and requests the Board to hear this maﬁer at the.
,. next avaliabie mee’ilng Respondent spectﬁcaﬂy waives any claims that any
 disclosures made to the full Board during its review of this agreement have

pre}udlced his rights to a Taar and :mparhal heanng in future hearmgs if this

' agreement is not accepted by the Board

~42. Respondant isT Rt Uridar the influerics of any-drugs or alcohol-at the time ne signs- -

this Stipulation and Consent Order.

13. Respondent vo!untaniy enters this agreement after the oppertumty to censuit w1th

_ legal counse! and is not bemg ooerced by anyone :nto sagmng thas Stipulahon and

Consent Order.

M.F{esedn_dent voluntarily waives his right to charges‘ and a cen"tested' hearing
“before the Board.

15.Respondent agrees that the Board may eet.forth the order below.

Office ofthe : ' ORDER -
ATTORNEY . ) ' ’

GENERAL : . : .
0s StateSweet . Based on the stipulation above itis ORDERED AND ADJUDGED as foliows:
Aantpelier, VT : :

05609




A. By engéging.in the conduct described in paragraphs above, including the '
incorporated'Sou‘{h Carplina, North Carolina and Hawaii Orders, Resp on_dem acted
unprofessmnaﬂy and in violation of 3 V.S.A, §129a(a)(3) (Failing to cornply wsth

provisions of federat or state sta'{utes or rules govemmg the prac’uce of the

profession).
B. The Board, cog nizént of the discipline previously imposed, further

REPRIMANDS Respondent

?

C. This Stlpulatson and Gonsent Order are a matter of public record aﬂd may
be reporied to other Ilcensmg authorities as prowded in 3 V.S:A. §129(a).
D. This Stipulation and Ccnsent Order will remain part of Responden’r‘-
ficensing file and may be used‘for purposes of .deter-mmmg sanottons in any future |

~ disciplinary matter.

STATE'OF VERMONT -
WILLIAM H. SORRELL

7/l

| o William H. AfTers
g o T 'Ass:sfan’{‘Aﬁ:omey General

EAF{L F. MCKENN EY
- RESPONDENT

| Dated: ! ht:c& 23,200 | | Mmﬁ@m\

Earl F. McKinney

Iffice of the ’ : . =
WTERNEY PETER L. OSTERMILLER, ESQ.

GENERAL o . . RESPONDENT'S ATTORNEY
19 State Street ' _ _

‘ontpelier, VT

05609 Dated:m;&éw o By: %A\-

Peter L. ds’[érmillef,.Esq.

; /7/



ACCEPTED AND SO ORDERED: " . BOARD OF PROFESSIONAL
' ENGINEERS

bate:jj}_jo; | | M @@L

' - Chairperson S

-Date Df.entry: 5//’0 J

Dffice of the

STTORNEY

GENERAL -

10 Btate Street

wntpelier, VT
- 05608

[T o W ) R



1 3L LOCKYER, A%Eoziaey General
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Peter L.'Ostanniller, attorney at 1aw, whose address is Kentucky Home Life Buﬂdmg,

Deputy Attomey General ' ‘ e e e+ e e
California Department of Justice ‘ . :

110 West "A" Street, Suite 1100
‘San Diego, CA 92101

P.0. Box 85266

San Diego, CA 92186- 5266.
Telephone: (619) 645-3034
Faz:sxmzlc: (619) 645-2061

Attorneys for Complainamnt.

: BEFORE TBE
'BOARD FOR PROFESSIONAL ENGINEERS .AND LAND SURVEYORS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA -

ﬂm Matter of the Accusatmn Agamst ' Case No 696-A

.._.«......._,m.s._._.n...,. Zane e s ik

H
L5
i1

_ _STIPIB'LA’I‘ED SET‘ILEMIENT AND.
DISC]PIMARY ORDER :
Civil BnginecrNof M 18456

Respondent.

abova—anhﬂcd pzoceedmgs that the fo}lo\mng matiers are froe:
' PARTIES

1. Complainant, Cindi Cbmstanson,, PE.,isthe Executive Oﬁc&r of the
Board for Profassiﬂnal Engmcf;rs and Land Survcyors ("Board"), and brought this adm:msmmvc
proceeding solely in her official capacity. Complainantis represented in this matter by Bill .
Lockyer, Attomey General of the State of California, by szothy L. Newlove, Deputy Atiormey
General.- ' h | |

2. Respoadant BARL . MGE\INNBY 1s represe:nted in this proceeding by

Eighteenth Floor, 239 South Fifth Strset, Loutsville, Kentucky 40202.

|| BARL B MDIEY | ST oA . 152001080189 - - - AT
2020 Liberty Road, Suite 105, : :
| Eexinston- Califoria 40505 = SRTRp

SRS MIT 1S HEREBY. STIPILATED ALND AGREED b}' and betweezz_ the parttes 1o thc .

! ATTACHMENT C-



3. On Apm} 13, 1977 the Board issued Mechanical Enginesr License

v

1
. "2“ Nnmbcr M 18456 o "EARL F. McK}NNEY ( "Respondent"). This license was &mfom ;andﬁm
3 cffect at all fimes ralevani to the charges brought herein and will expire on December 31, 2003,
4 | JURISDICTION
5 | 4 OpNovember 21, 2000, Complainant issued the Accusation in this matter,
6 I Case No. 696-A, which 1s cuﬂcnﬂy pending. On December 12, 2000, the Accusation and other
.7 statutorily. required documenis were served upon Respondent. On January 24, 2.001, Respondent
8 | submitted a Notice of Defense, thereby contesting the charges set forth in the Accusation. On
9 | January 3 2002, a First Amended Accusation in the matter was issned and served upon
10 respondent and his counsel. A true and correct copy: af the First Amended A.CCUSEHOE ig
B attached hereto as Exhibit A, and mcorporatcd herein by this reference.
12  ADVISEMENT AND WAIVERS
_ 13 B 5 ﬂf' I i{ﬁspo;d;nt@;;éﬂzggeaﬁ and dlscussed mth hlS oou;sme:{g; }3—;1;1;1; (S% 1=
-. 14| thecharges and aﬂcgauouas in the Accusation and First Amended Accusaﬁon and the effects O«_f‘
15 this Stipulated Setflement and Disciplinary Order.
16 | 6 Respondent is fully aware of his lcgal rights in this matter, including the
i7 right to a hearing on the ohargas and a]leganons in the Accusauon and First Amcnded
. 18. .‘:Accusaﬁo::;, the right 0. bc mpr:ascntf:d by gggnsei at Rcspondcnt’s expense; the nght to confmﬁt
19 || and cross-examine the witnesses agamst Respondent the ng“};t‘:cﬁ(;mprescnt cwdencc aﬂd 'Wlt[lcsses
20 || on Respondent's behalf; the right 16 the i issuance of subpoenas to compel the attendance of
21 || witnesses and the producﬁon of documents; the nght to reconsmeranon and court review of an
22 adverse decision; and all other rights accorded by the California Administrative Procedure Aot
25% and other applicable laws.:
24 | 1 Respondant voluntarily, knowmgly, and intelligently waives and gives up
25 | each and every right set forth abovc. ‘
26 CULPABIITY
27 8. Respondent hereby admits the charges set forth in paragraphs 8 through 12 |
28

of the First Amended Accusation, and agrees that his Mschanicai Engineer License is subject to

2

!/-“-.q
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16
17
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20
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22
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28

\ this proceeding, or any other proceeding based upon this case;, such as a Petition fo: :

- understands and aprees that the Board’s staff and ¢ counsel for Complamant may « commumcatc

dtsmphne undar thc aufnonty of Business and Profcssmns Code § 141 (a)

- ..—— e ‘—”w'—lﬂﬂ'«mr———ﬂ\”_-d i bl

(>

N —_Q — Rcspanciﬁni harcby.adm;ts.the_chm:gcs 3et forth m_paiagraphg 2@ through e
25 of the First Amended Accusation and agrees that his Machamcal Engme:er License is subject
to discxphne under the authonty of Busmcss and Professions Code 6775 (h) for a violation of
Business and Professions Code § 6733.

10.  Respondent admits that durmg 1954 and 1995, he 81gncd and s’tampad
electncal engineering: plans asa Mechamcal Engineer in California, and that he was not legally
authonzed to sign and stamp alectncal engineering documents in California since he is not
licensed in California as an Elw&ncal Eugmeer In mltigahan, Reslaondent states thai, at the fime
he signed and-stamped the electrical engineering plans, he believed that such drawings were
incideptal to the overall proj ect, and, therefore, an Electrical Engineer’s stamp was not rac-;uired, |
' ‘ RESERVATION |

—_ R J .\-u_-;,...ws.\_-...-u......a..-% e tamsen B bt ool oo 410 e

1 1. 'Ihc admlssmns made by "Respondent berein are only for the 'purpogcg Df

Remstatameni, and shall not be admissible in any other criminal or cml proceedmg,
CONYENGENCY ‘

12, This Supulaton shall 'be subject to the approval of the Board. ‘Respondent -

regarding t‘hls Stipulated Settlement, without notice to or parﬁcipahon by Raspond_cnt orhis
counsel. If the Board fmls to adopt this Stipulation as its Order, except for this paragraph’ the
Stipulated Settlement and Disciplinary Order shall be of no force or effect, it shall be
inadmissible in any legal action betwceﬁ the parties, and the Baard shall not be disqualified from
Further action in fhis matter by virtue of its consideration of this Stipulation. |

13.  The parties agree that tfacsnmle copies of this Stipulated Settlcment and
D.iscipﬁnary Ordér, inchuding facsimile signatures ﬂlcreto, shall have the same force and effect as |
the original Stipulated Settlement and Disciplinary Order and signatures. | |

14. - In consideration of the foregoing admissions and stipulations, the parties

agree that the Board shall, without further notice or formal proceeding, issue and enter the

3
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; f@ilowmg stcxphnary Ordcr
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" DISCIPLINARY ORDER
ITIS HEREBY ORDERED that the Mechanical Bngineer License, No. M 13456,

issued to EARL F. McKINNEY, is suspended for two (2) years. However, the suspensionis
stayed and the license shall be placed on probation to the Board for Professional Engineefs and
Land Surveydrs for two (2) years on the following terms and conditions:
1. OBEVALLLAWS: -
- Raspancie:nt shall obey all laws and ragulax_ions related to the practices of
professional cngin_ééﬁng and professional land-suﬁf;ymg.
2. SUBMITREPORTS:. |

Re:spondani ‘shall submit such special rcpm‘ts as ’{hﬁ Board may require.

R et e e AR o B A S o ard asd e g a2h oBh r.. VR R N TR T T S I R L .a-.d-....-..-.-ux....-u_._.-‘., A RS R e [

3-' - TOLLING OF PROBA"I'ION

o ... the penod of probation shall be tolled duoring the ume thﬂi Rcsponde;m; is
pz:actlcmg @xciuswely outside the state of Califomnia. If, during the penod of probahon., -
Respondent practices exclum\fcly outs1de the state of California, he shall mmcdlate.ly notrfy the
Board in writing. )

4. W

Within eighteen (1 8) months of the eﬁccn've data of The Dec1s1on in thls matte:r

Rcspoﬁdcnt shall successfully complete and pass a course in professional ethics. The course
shall be-approved in advance by the Board or its designee.

5. BOARD EXAMINATION:

' Within sixty (60) days of the eﬂ‘ecﬁvc date of the Decision in this matter,
Respondent shall succcssﬁﬂly complete and pass the California Laws and Board Rules
gxarmination, as administered by the Board. _
6. QUT OF STATE REGISTRATIONS: )
Within thirty (3 Oj days of the effective date of the Decision in this matter,

Respondent shall provide the Board with a list of states other than California in which he is

4




licensed to pracmce cngmcanng 1o addifion, within thirty (30) days of the effective date of the

..,,,_,,_,_., e ol o

i Dcclsmn hew;g, and cvcrv—s'sx (6) months thereafter Re, *_p_ondc:nt shajl_growde m_formanon

concerning the status of each oui-of-state engineering license. Such information may consist of.
the report that Respondent submits 0 the National Council of Examiners for Eﬁgmegﬁng anci
Surveying (NCEES). | . '

7. COST REIMBURSEMENT:

Within sighteen. (1 8) months from the effective date of the Decision in this case,
Respémi_ent. L :ci_mbmsc the Board in the amount of $9,458 for the cus‘fs of Investigation and
-prosecution of the matter. Respondent may request and the ‘Board chall permit payment of the
$9,458 in msta;iménts | - o

8. VIOLA’I'ION oF ?ROBATION

)54 Respond ent violates the pm‘batmnary conditions in any respe:ct, the Board, after

A Lo S

L dlSGLphIlaI}’ order which was staycd. If d the penod of pmbahan., an Accusation or Petition

4o Vacate Stay is fled against Respondexnt, or if the maiiér-h-as been submltted 1o the Oﬁce of

|| the Attorney General for the filing of s1.1c:1:11 the Board shall have coptinuing jurisdicﬁon until all
matters are final, and the period of probatmn shall be extended until ail matters are final .

9. COMPLETION OF PROBA‘I'ION

i

Upon successful compiehon of all of ﬁle‘ﬁr.ofza‘uonary condrtloms and the
expiration of the period of probation, Respondent's license shaﬂ be uncondmonally restored.
1" |
/11
/1]

/11
/1
11
111
oy

1 givmg Rf:spsnﬂent nottce and &e 0ppo;‘am1ty 1o be h&asé, :ﬁﬁy vécate the stay and rcmstaie the E
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1 DATED:

T have carefully read this Stipulated Setflement and Disciplinary Order and have
fully discussed the terms and conditions and other mzttcrs contained therein with my attorney,
Peter Ostermiller. 1 understand the effect that this Stxpulatmn will have on the Machamcal
Engineer License thﬁi T hold. I enter into this Stlpulated Settlement voluntarily, knowingly, and
intelligently, and agree to be bound by the Disciplinary Order and Decision of the Board. I
further agree that a facsimile copy of this Sﬁpuiateci Settlement and Disciplinary Order, mciudmg |
facsimile copxes of signatures, may be u.sed with fthf: same force and effect as the ongmals,

EARL F. McKINNEY
- Respondent- - - =- = -

1 hava read and fully dxscussed with EARL F. MCKINNEY the terms and
condmons and other matters contamcd in his Stipulated Scttlf:ment and chm]m_ary Order, and

approve its form and content.

DATED:

PETER L. OSTERMILLER .

trts o oot oy e - T § v memret s i TR WS LT ) . R

Attorney for Respondent _ (




i

{ o . Ei\TDORSEMBNT
3 The forego_ing. Stipulated Scttl&msnt and Dlsciphﬂary Order is hereby yespemy
4 | submitted for consideration by the Board for Professional Engineers and Land Surveyors in
s ! resotution of the Accusation, Casé No. 696-A, against Respondent BARL F. McKINNEY.
sl | | | |
7 | DATED:
8
BILL LOCKYER., Attorney General -
5. ‘ | of the State of California
10 |
11
‘ o TIMOTHY L. NEWLOVE
- 12 : - Deputy Attorpey General
13& B R Aﬁgx'ﬁg:éfwo;gmﬁpm e e e e e .
14 ) o
15 | -
16
17
Rt
19
20
21
22,
23
24
25
26
97 || DO Docket Number: 03551110-SD2000AD0385
Stipulation 522402
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TN THE MMTTER OF _ : | BEFORN'THE TEXRE
EARL ¥. HOKINNEY P.E, BOARD OF

TILET . D104

on this day came top be considersd. by the Texas Board of Profegsions) Engineara
{Board}, the matter of Mr. Barl P, MeKinney, P.E., herspfter known 2z
“Respondence, License. Numbar 41742(MEC), 2171 Roxburg Driva, Lexington,
kenruoky 408503, . .

By letrer dared Ootober- 24, 2000, the Board gave prelimiuary petice to
Respondent of its intentions to tauke disciplinary action against bim/hnr ac &
xesult of ‘an officla) complaint and subseguent inguiry. The inquiry preduced
evidonce indicxting that Respondent ty have wvicleted the <Taxgg Enginsaring
Practlod Ast (hot) and Board Rules. The proceading may inslude the #chadul ing
of a formal public hearing to consider the matters outlinad balow, Tha
potential charges against Respondent that would be presented by the Boara to
the ptate Office of Adminigtrative Hearinge if it were necmssary to schedule a
formal public hearing congipt of the fellowing: ’

«  On December 20, 130%, the Doard suspended your Taxas licengs for a
peried of thres yearg with the antira period to bs probated for
visclarion of Eha Aot and board rulas. A portion of this offenms

invelved the wsealing of plang for civil and Boructural work s T

T Qizoipline where You Jlacked education ansd  axperisnee bo perform
adequately. Since Decembar 20, 1989, Respondent has not provided the
Board with any information showlng expartise in the eivil/mtructural
digoipline. Howevar, on May 25, 1297, Respondent affixad hin Texay
engineer seal o the structuzal and foundation plans for the Intewn
Suites, 2601 South Cuoper Strasr, Arlington, Texa®., EBince Reapondent
has not shows any formal education and experience in the fiald of
. gtrugtural and ocivil/foundation engineering =ince the Dasesber 1989
formal Board action, it appesrz that be isg not coapetent In thoge
arean of englneering. Board Rule 131,153 (3) and (b).- '

* By arfixing hle Texms enginccr seal to the foundation and structural
enginearing plans for the fntown Buites, Arlington, Texsma, HRoapondant
represented to the lock) permitting agency and his client that hg 4g
compstent in “those -enginesring dimeiplines, Thin representation
appears to be fraudulent, deositful and mizleading sinoe Respondent
hag not shown coWpetancy in those engineering dimeiplines. Board rulg
131.186(a) (9} (amanded ap131,155(b) (3]} on 1-1-98). I

+ Raspondent's practice of engineering in disciplinas whare he is n‘ct
" compersnt endangeirs the health, safety #nd welfire of the genare) public

. of Toxer. Borrd Rule 131.351 (amended ap 133.151 (b 1-1-3%,

‘An Informal Conferende was held xt the Board OFEfice, 1817 IH 3% South, Austin,

Taxas, onm April 18, 2001, with Respondent accompanisd by his BbtorTIey, Mr.

\ peter L, Ogtarmiller, Erg., in conjunction with Mr. dovind Nadkarni, P.E.,
Board Member; Ms. Vickoria oJ.%, Hme, P.E., BExecutive Diragtor; Mr. ¥Feank dJ.

- Keapp, Jr., Assiztant Attorney General, and Mr. Paul D, Cook, Direckor of
Enforoement. By his wignature om this Order, Reoporidant doos hersby walve hig

"right to Notioe of Hoaring befora the ftats Office of Adminictrative Hearings

o © 7 ATTAGHMENT D -




FROXM ©

C s R R A sttt -t

e ———— A ¢ o - W

OO DN BT DA KT G DY

and/or the Texad Board of Professional Engineers, and Judicisl review =f thi:
order, all of which are rightz granted him under the provieions of the
Administrative Procsdure. Act, Eections 2001.001-3001.502 “TaXaf Government Code
and/or Sections 2003,001-2003.046, Texas Government Code.

Kfter discussion of tho matters previously outlined in thix Order rcelative to
thi= {nguiry, Respondent agreed to the ently of a Board ordsr dispanging with

_ the need for further adminisrrative astion in thir matter. By his pignature on

thi# Order, Respohdent neither admite nor denies the truth of the matters
previously set forth in this Order.

Pesporident agrees and coneants to the igguznoe Of afn Order for. & three-yesy
sugpension of his Texes engineer license with the entire pexiod te be fully
probated contingent upon his payment of an administrative penalty in the amount
of $3,500 to the Board within 30 days from the date the Ordar iz accepted by
the - Board. Respondent further agrees that he will not practiea oivil oy
structural engineering during the . probated pericd unless during .sthe said
probation he zuccensfully passes the civil and/ox  structural engineering
wxamination given by the Nationdl Coumail ef BExaminerg for Engineering and
surveying. The probation is almo sontingent upon Reppondent not being found in
violation of a separats offense of the Act or board rules during said pariod.

WATVER, CONSENT and AGREEMENT dated thig day of

Batl F. Mekinney, P.E. NJ
Respondant

. A 8

Peter %’lﬁ;x, sy, .

Coungel for Regpondent

, R0D2.
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ORDER

WHEREPORE, PREMISBS CORSIDERED, the Tesas Boayd of Professional Engineers does
baraby imzus a thres-ymar suspension of che Taxas engineser llcenke hald by Mr.
¢arli F. McKinney, P.E., License Number 41742, for conduot allegsd. in the
foregaing Agreed Roard Order with the entirs period to he fully probaved
contingent wpon his paywent of an administrative - panalty in the amount of
83,500 to the Board within 36 days from the date thé Order is accepted by che
Board. Respondent further agrass that he will not practice civil or mtructura)
gnginearing during the probated period unless during the gaid probation he
puccsaafully passes tha civil and/or grructural enginesring examinatisn given
py the Kational Council of Examinerz for Engineering and ° Surveying. The
probation im slso combingant upsn Respondent not being found in viclmtion of a
reparats offense of the Adt or board rules during sald period.

And 5.!:‘ is 8o ;rdez‘ed. . . .
SIGNED and DATED this = A day of &-P-!‘mltwf . 2002,
YOR THE BOARD: ' Co

Victorla J.L. H&u, B.E.
,‘%xecutiva Direstor

ADPROVED AS TO FORM;

%k H - OW
Barbara H, Owans
General Counpel for the Bsard

o i . CERTIFICATE OF BERVIEQOE

*

- 1 eertify that I have this 11thday of September - 2002, served
copier of the foregoing Agreed B r to 211 parties to this proceeding by

sard Orde
| Cartified Mall No. 70010G320000096521601 .

¥ : , B Victorim J.%L, “Heu, P.E.
Executive Directar

SN
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EARL F. McKINNEY, PE #5580

COMMONWEALTH OF KENTUCKY
_ KENTUCKY STATE BOARD OF LICENSURE -
FOR PROFESSIONAL ENGINEERS AND LAND SURVEYORS
ADMINISTRATIVE ACTION NO. 98-KBELS-0163

KENTUCKY STATE BOARD OF ‘
LICENSURE FOR PROFESSIONAL -

ENGINEERS AND LAND SURVEYORS' COMPLAINANT

V5,
RESPONDENT

& * » *® *

" FINDINGS OF FACT, CONCLUSIONS OF LAWY,
AND RECOMMENDED ORDER

L] * * *® %

~ . This matter came on for hearing on November 5, 6, and 7, 2001, in Frankfort;
Kentuéky. The Complainant, the Kentucky State Board of Licensure for Professional

Engineers and Land Surveyors, was represented by attomey B R. Salyer. The.

Respondent, Earl F. McKinney, was present at the hearing and was represerited by

attorneys Pefer L. Ostermiller and Robert L. Abell, -

The iésue_ in this case is whether the Kentucky State Board of Licensute for

- Professional Engineers and Land Surveyars mady take disciplinary action against the

Respondent, Earl F. McKinney, pursuant to KRS 322,180, After considering all of the

evidence presented i”. this case, the Hearing Officer recommends that the Kentucky State

Board of Licensure for Professional Engineers and Land surveyors find Mr, MéKihney

Prior to 1999, and at the time that this action was co‘mmenéed, .the Cdmplainant’s name
was the Kentucky State Board of Registration for Professional Engineers and Land Surveyors, The

. Board's name was changed pursuant to KRS 322.010 (effective January 1, 1999) to the Kentuc
ky

State Board of Licensure for Professional Engineers and Land Surveyors., The Hearing Officer has

- changed the Board's name in‘the éaption of this case to reflect the statutory change in the Board's
name. . ‘



guiit.y of violating KR@-BH._T 80 and that 'thé Board suspend Mr. McKinney's engineeriné

license fér a ;:Jeriod of.ﬁve (5) years, wfth special conditions regarding reinstatement, as
described in more détail in Section 1V below., |

| The Hearing Officer's specific findings of fact, conclusions. of law, and

recommended order are set forth in detail below.

l._The Evidence on the Record of this Case

Pursuant to KRS 138.090(1 ), "findings of fact shai{ be based excl usively on the

evidence on the record.”

The evidence on the record of this case consists of: (1) the testimony of witnesses

who tg:stiﬁed at the hearing in this matter, or whose prior testimony was admitted. into
evidence atthe hearing in.'this matter; and (2) the exhibits tha-t were admitted into
evidence at the hearlng in th:s matter. |

The Comgiamant called 3 wn:nesses to testsfy

1. Bab Wooton [Tr., Vol. |, pp. 22-156;-Vol. ll, pp. 1-951

2. Rbbert Fentress [Tr., Vol. i, pp. 96-112]

3. Earl F McKinney [Tt., Voi I, pp. 5-—115]

The Respondent called 2 witnesses to testify:

1. Tony Smith [Tr., Vol. IV, pp. 30-122]

2. EarlF. McKmney [Tr Vol. V, PP, 1-192}

Onejolnt Exhlblt was admitted into evidence. Twenty—one (21) Compfamant'
_Exﬁibsts were admitted into evidence. Twenty (20) Respondent's Exhtbtts. were admitted

info evidence. Those exhibits were appropriately marked and admitted into evidence
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and are part of the court reporter‘é record in this case.

Mr. McKinney has filed a Motion to Exciude certain of these exhibits érom the
record of this case. The Heari ng Officer has demed that Motion by separate Order The
Hearing Off icer's Order is mcorporatad herain and, for the Board's easy reference, is

attached hereto as Attachment 1,

18 Fi'ndi-ngs of Fact

A, The Parfies

1. The Complainant, the Kentuc:ky State Board of Licensure for Professmnai
Engmeers and La,nd Surveyors ("Board") is charged among other things, w:th the

responsrb[hty to administer the law concerning the hcansure of professional engineers in

“the {:Gmmonwealth of Kentucky. [KRS 322.290] Prior fo 1999 and at the time relevant -

o the 'matters _ra:sed in this proceeding, the Board was named the Kentucky State Board

of Regrstration for Profess:ona! Engmeers and Land Surveyors, and professional engineers

werevegistered rather than licensed by the Board.

2. The Respondent, Earl F. McKlnney, is regtstered or ilcensed asa
profess:onal engmeer in the 48 contiguous states, as well as in Hawaii, the District of
Columbia, and Puer-to Rico. ITr., Voi. I p. 131

' 3. | Mr. McKinney has been repistered gjr licenséci asa profession‘at engineer in
the Commonwéaith of Kentucky since April 21, 1964. [Tr., Vof. V, p. 155; Compl. Ex,
16, Tab 31] He was registered as a professional engineerlin the Commonwealth of

Kéntucky at all times relevant to this matter.

4, Mr. McKinney'is President of a company called A & E Designers, Inc,

3



which was formed in 1990. He has been F"resident of that company sincé 1998, Priorlto .
.being President of the company, he was the company's Chief Consultant. in both
positions, Mr, McKinney has been in cﬁarge of the operation of the company. [Tr., Vol. |
V, pp. 12, 156; Resp. Ex. 5] |

5. Although 98% or 99% of Mr, McKinney's work as a p.rofessionai enginéer
at A & E Designers, Inc., is done on projects that are focated outside of the -
Commonwealth of Kéhtucky [Tr., Vol. v, p. ‘ED‘E},. the ma-in office of A & E Designers,
Inc., fs located in Lexington, Kentucky.

. B. Summary of Charges

6. The Board has charged Mr. McKinney with numerbus violations of
statutory and regulatory provisions. These charges fit intp two categories: (1) aixt.iégaﬁoﬁs '
of making untruthfil statements éonnected with bracfice asa proféss’ioha! engineer; and
(2) aliegations of s;gnmg and sealing plans snappropnate}y The Hearmg Officer has.
orgamzed these charges as follows:

®  Category.1: Allegations of Making Untruthful Statements Connected
Wlth Practice as a Professional Engineer .

° Charge 1: Assertions in NCEES R.ecord

o  Charge 2: Statements Regardmg States in whach Registered as.an
: E!ectrical Enginser

® Charge 3: Statements Regarding the Extent of Practice in
Nevada

® Charge 4 Statements Regarding the Number of Engmeers on
, Staff

~e  (Categofy 2: Allegations of Signing and Sea_!ing Plans Inappropriately

4.
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° Charge 5: Signing and Sealing Engineering Plans Without
Review .

° Charge 6: Signing Blank Vellum and Blue-Line Sheats
¢  Charge 7: Inappropriate Use of Logo

Y Charge 8: Signing and Sealing Incomplete Plans for Holiday Inn
- Express _ : :

¢ Charge9: Applying_ Engineering Seal to Survey Plat
[Statement of Facts and Charges, §§ A, C, E, F, H, |, and J?

C. Category 1 of Charges: Allegations of Making Untruthful Statements |
Connected with Practice as a Professional Enzineer . '

7. Charges 1,.2, 3, and 4 deal with aiiegaﬁons that Mr. McKinnéy has made

_ untruthful statements connected with his practice as a professional engineer. The

PR

[ SR SN

Hearri—ng Officer will address each of the charges in tumn.

C.1. Charge 1: Asserfiqns in NCEES Record

s --,5_%‘;&- . . .. - [P .. .
" 778.7 " " ‘Charge 17is that M. McKinney made untruthful assertions in the annual
renewals of his National Counsel of Examiners for Engineering and Surveying (NCEES)

recotd: {a) for 1988 and 1989, by indicating that he was not presentiy then under

investigation by any state, when he was under investigation by'thgz state of Texas; and (b)

- for 1990, 1991, 1994, and later years, by indicating that his license had not been

*These are all of the charges that currently are pending against Mr. McKinney, Other
charges originally brought by the Board against Mr. McKinney have bsen voluntarily dismissed
by the Board. Those charges that have been voluntarily dismissed by the Board are found in 9
B, D, and G in the Statement of Facts and Charges. .

The Hearing Officer notes that evidence was presented, and argument has been mada,
regarding certain matters that are not included in these charges. The Hearing Officer is
addressing only the matters that are included in or related to these charges; the Hearing Officer
deems all other matters irrelevant and therefore is not addressing them here.

5.
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suspended or revoked by a state and fhét h'e had not.been publicly reprfmanded by a !
 state, when in fact his license had begﬁ_ suspended and he had been publicly
| reprimanded. [Statement of Facts and Charges, § E] _

9. Th_e Hearing Officer will address each part of this charge in turn. First,
however, the Hearing Officer will describe the NCEES record and the former disciplinary

actions taken against Mr, McKinney that are relevant to these charges.

C.1.a. -Backgréund: _NCéES Record
10.  The National Couﬁse! of Examiners for Engineering and Surveying (NCEES)
has established a program by which an engineer can complete an NCEES record
regarding the engi.neer‘s background, éxperience, and references. This record is tﬁen
made available to state boa;‘ds of engineering when the engin‘eer authorizes transmittal of
‘the recard to the state boards The NCEES record srmpifﬁes the process that an engmeer
_ must follow in applying for a license in more than one state {Tr., Vol. l! pp. 102-103;
" Vol. I, p. 47; Vol. V, pp. 185-188]
11.  An engineer who wishes to use the NCEES record comﬁletas.an annual
renewal form for the reéord. [Tr., Vol Hl, p. 491 . |
.‘12. Mr. McKir;ney completed NCEES annual renewal forms in at least ‘!988.,
' 19_89, 1990, 1991, 1994, 1995, 1996‘, 1997, and 1998. On these forms, Mr. McKinney
answered guestions regérding whether he was presently undér investigation by a state
| .and whether his |i'cense Had been suspended or revoked by any state, [Cor'ﬁ pl. Exs. 16,
18] . | -

_i 3. Mr. McKinney's NCEES record was used in his applications for licenses in

6~



a licensed surveyor;

California (1995-96 and 1998) and Massachusetts (1994)," [Comp! Exs. 16, 18]

C.1.b. Background Former Dtsap[marv Actions Ag&mst Mr.
McKmneg :

14.  Mr. McKinney has been the subject of disciplinary actions in severa! states,

The Hearing Officer will describe the various disciplinary actions that are relevant fo

these charges.

C.1.b.i. Texas (12-20-89)

15,  On July 29, 1988, the Texas Board of Registration for Professional
Engineers brought charges against Mr. McKinney regarding E{Heged violations of certain
Board rules. The case was heard on July 12- 13, 1989. The Hearing Exammer s Proposal

for Dec;smn Was |ssued on July 21, 1989, On December 20, 1989, the Board 1ssued its

Fmal Order [Compl. Ex. 17]

The .

16.  Infits Final Order, the Texas Board of Reglstration for Professmnal
Engmeers disciplined Mr. McKmney for conduct that included the fo!lowmg
a. P!acmg hIS seal on drawings containing cml and structural

engineering when he was not proficient in civil and structural engineering;

b.  Allowing his seal to appear on a éurve;y although Mr. McKinney_is not

c.  Erroneously sealing and stamping outside his discipline on two
occasions with respect to surveys and once with respect to architecture, claiming that the

erroneous stamping was accidental;
d. A!!owing his seal to be used by others in seﬁlin’g prototg}pica‘!' designs;

e, Allowing his pdrtner to seal and rubber stamp plans with Mr.

-7-
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McKinney's engineer seal and signature reb!ica;

f. Al lowmg his seal and signature stamp to be in the custody and
control of his partner, who is not a professmnai en gmeer,

g. Usmg a signature stamp on plans rather than wet signing the plans
because he did not know that he was ;equired'to personally sign the pilans;

h. Signing and sealing all documents prepared by firm whether each line
on shnet is used under dlrect supervision or not; A

'I.  Representing to the Board in a letter that he had Texas licensed

engmeers on his staff who were proficient in c:wl and structural engmeermg, and that he
hada qualzf' ed scn!s mvestlgatmn analyst on hIS staff, but, during his testimony, not
remembering who those staff members were,and not wanting time to determine the

answer.

" [Compl. Ex. 17]

17.  Inits Final Order, the Texas Board of Registration for Professional
Engineers determaned that Mr.. McKinney violated 7 rules of the Board, including the
foltowing 3 ruies:

a. Rule 3.1¢i): "The engineer shall not . aff‘x his 5|gnature or sea! to

- any engineering plan or document dealing with subject matter on which he is not

qualified by education or experlence to form a dependable judgment.“'

b. Rule 6.1(0X): "The engineer shall not... perfof‘m any ac:t;s; allow ahy

amissions or make any assertions or representations which are fraudulent, deceitful or

mi‘sieading,_or which in any manner whatsoever tend to create a misteading impression."
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" direction and control and/or was outside the scope of Mr. McKinney's Competence;

c.  Rule 131.151(7)B)(if): An engineer shall not "engage in any conduct
that discredits or tends to discredit the profession of engineering.”

[Compl. Ex. 17]

18.  The Texas Board of Registration for Professional Engineers disciplined Mr.
Mc:Kmney for these violations by suspend ing his engineering regzstratlon for a period of

3 years, the suspension to be probated for a term of 3 years, “on condition that any

violations of the Engineering Practice Act which have been found in this contested case,

if committed again during the above term of years and subsequent to the rendition of a
final order in this cause, will be grounds for a revocation of probatmn, at whlch time
Respondent‘s license may be fully suspended, and the Respondent be prohibited from

practicing Engineermg in this State for the full perlod mlt:a!!y assessed " [Comip. Ext"17]

C.? b.ii. Dlscmlmarv Actions in Other Sfates as a Resu[t of
Texas Action -

19, Sé&ér&f other states took d1§élﬁ;l:nary action agamst Mr. McKmney because

e

of the dlsmp!mary action that had been taken against Mr. McKmney by the Texas Board .

of Regtstration for Profess:orxal Engineers: Colorado, New York, Nevada, Wzsconsm,

Louisiana, and Delaware. The Hearing Officer will discuss each of the states in tum.

3 20 _ Colorado (1 2-31-90): Tfle Colorado State Board o.f Registration for
Professional Engineers and Prafess?onal Land Surveyors fo'und that, at various times
bet\&eeri 1981. and 1988 in Texas, Mr. Mckinney signéd and sealed Eertain dbcument’s
despite the fact that the work stamped was not done under Mr. McKinney's com pilefe

s such

coniduct would provide grounds for disciplinary action against Mr. McKinney pursuant to

9-
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Colorado law. The Colorado Board admoﬁished Mr. Mc:l(ihney to discontinue suc;h
practices, and warned Mr. McKinney that repetition of such ﬁdnduct may lead to the
imposition of more disciplinary sanctions. [Compl. Ex. 17]

21. New York (1-14-91): New York suspended Mr. McKinney's iicanse to

practice as a professional engmeer in the State of New York for 2 years, with the
suspension stayed, and with Mr. McKl inney placed on proba.t:on fora penod of 2 years
| under specuf ic tarms. [Compl, Ex. 17]

22. Nevada (3-29-91): The Nevada Board of Regi stered Professnonal Engineers

and Land Surveyors dlscnpimed Mr, McKmnay based upon the discipline imposed upon
Mr. McKinney byl the Texas State Board of Registration of Professional Engineers. There
is z{_o evidence iﬁ the record, however, about the type of discipiine‘that the Nevada |

' Board imposed upon Mr. McKinney. -‘{Compl. Ex. 17]

23,  Wisconsin (11-15-91): Wisconsin suspended Mr. McKinney's license to
pz;ac{ice professional .engineerihg in Wisconsin for a term to coincide with his suspension
in the state of Texas, with the imposition of the suspension in Wisconsin stayed on the

_condition that the Respondent comply w:th the conditions of his prcbatlon in Texas

[Compl. Ex. 17]

24. Louisian.a (11-91): The Louisiana State Bpérd' of Re_giétration for
Professional Engineers and f;and Surveyors and Mr. McKinney entered into a jCo,nsen.t
Order in November 1991. ;rhe terms of the éonsent Order weré,_ in perﬁiﬁent part:

1. [Mr. McKinneY'sj registrétion asa professiénai engiheer o
in Louisiana is suspended until December 20, 1992, orin

the event this Consent Order does not become effective until
after December 20, 1991, the suspension period shall be for

-10-
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[Compl. Ex. 171

one year from the effective date of the Consent Order,
during this time period [Mr. McKinney] will not practice or
offer o practice engineering in the State of Louisiana; unless
under the direct supervision and compiete control of &
Louisiana Registered Professional Engineer who must seal
any engineering work as the responsible professional.

2. [Mr. McKinney's] engineering registration will be
reinstated at the-end of the suspension period, providing
there has been no further diséiplinary action as a result of
violations of the engineering or land surveying registration
laws or rules in Louisiana, or in any other state if such
violation(s) were recognized by this Board as bing grounds
for disciplinary action in Louisiana at the time such occurred .
Any such further disciplinary action by other states shall be’
grounds for the Louisiana State Board of Registration for
Professional Engineers and Land Surveyors to file formal
charges and call for a disciplinary hearing, and to take any
disciplinary action permitted under Louisiana law,

i B P
EE N

25. Delaware The Deiaware Board of Engineers accepted the findings of the

~Texas Board and suspended Mr. McKinney's license until Decembar, 1982 (3 years)

[Compl. Ex. 17]

C.1.b.jil. Nevada (3-14-97)

26. On March 14, 1997, the Nevada Board of Registered Professional

‘Engineers and Land Surveyors issued a Decision and Order in which the Board found

. that Mr. McKinney had stamped and signed plans that involved electrical engineering

when Mr. McKinney was not licensed to practice electrical engiheering in Nevada. The
Board suspended Mr. McKinney's licenise to practice mechanical engineering in Nevada

for two years and stayed that suspension; the Board placed Mr. McKinney on probation |

~ for two years and required Mr. McKinney to meet certain terms of probation; the Board

<11~
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ordered Mr. McKinney to pay a fine of $3,500. [Compl. Ex. 17]

Cilc Charge 1@y Mr, McKmnev‘s Representat;ons Regarding
~ Being Under Investigation

27.  Charge 1(a) is that Mr. McKmney made untruthfu! assertions in his NCEES

annual renewals for 1988 and 1989 by mdlcatmg that he was not presently then under

. mvest;gatlon by any state, when he knew that he was under investigation by the state of

Texas, [Statement of Facts and Charges, { ]

28. Mr. Mc}Gnney comp!eted an NCEES 1988 annual renewal form on March

. 9, 1988, while Mr. McKmney was in Kentucky. On that form, Mr. McKinney answered

“no" to the question, "Are you presently under investigatioh by a state?" {Comp!. Ex. 18]

29.  Onthat date, however, Mr. McKinney knew that he was under
investigation 'by the state of Texas, which is evident by the fact that, on March 10, 1987,

Mr. McKi nney had corres;aonded with the Texas Board of Regzstrataon for Professional

" Engineers regardmg the Texas Board's investigation of Mr. McK:nney s engmeermg

act:vmes in Texas. [Compl. Ex. 17]
30.  Accordingly, the Hearing Officer finds that Mr. McKinney made an
untfut_hfu'l assertion in his answer to that Cjuestgon on the NCEES 1988 annual renewal

form.

31.  Mr. McKinney completed an NCEES 1989 annual renewal .fo-rm on March

6, 1989, while Mr. McKinney was in Kentucky. On that form, Mr. McKinney answered
"nG" to the question, "Are you presently under investigation by a state?" {Comb!. Ex. 18]
32.  Onthat date, however, Mr. McKinhey knew that he was under -

investigation by the state of Texas, which is evident by: (a) the fact that, on March 10,

-12-



1987, Mr, MéKihney had corresponded with the Texas Board of Régists‘ation for
Professional Engineers regarding the Texas Board's in{féstigation of Mr. McKinney's

engineering activities in Texas; and (b) the fact that charges had. been !ssued agamst Mr.

McKinney by the Texas Board of Reglstratlon for Professional Engineers on July 29, 1988,

(Those charges were pendmg against Mr. McKinney until E?ecember_zo, 1989, when the
Texas Board issued it§ PFinai Order.} [Cor}npi. Ex. 17]

33, Accordingly, the Hearing Officer ﬁnds'thét M, _McKi‘nney made an
unt:;uthful assertion in his answer o that question on the 1989 NCEES annal renewal

form.

34, Insum, the Heanng Officer finds that Mr. McKinney is guilty of the charge

of makmg untruthful assertlons in the NCEES annual renewal forms for 1988 and 1989,

by mdicatmg that he was not presently then under mvestlgatlon by any state, when he

knew that he was under investigation by the state of Texas

w2

C.1.d. Charge 1(b): Mr. McKmnev s Representations Regardmv
Suspension of License

35,  Charge 1(b) is that Mr. M’(:Kinngaymade untruthful assértions in his N'CE‘E'S '
annual renewals for 1990, 1 991, 1994, and later years, by indicating that his license had

not been susﬁ_:ended or revoked by a state and that he had not been publicly

réprimanded by a state, when in fact his license had been suspended and he had been

pubhciy reprsmandec! [Statement of Facts and Charges, ‘i E]

36, Mr. M(:Kmney completed an NCEES 1990 annual renewal form on Marc:h
12, 1990, while Mr, McKmney was in Kentucky, On that form, Mr. McKinney answered

“no” to the question, "Has yeur ficense been suspended or revoked by a state?” {Compl.

13-



Ex. 16, Tab 28]

37. _ On that date, however, Mr. McKinney knew that his lncense was currently
under,probated suspension in Texas{12-20-89). [Compl. Ex. 17]

-38; Accordingly, the Hearing Officer finds that Mf. McKinngy made an
untruthful assertion in his answer to that question on the NCEES 1990 annda! renewal
- for'm;
| 39. Mr. McKinney comp/leted an NCEES 1991 annual renewal form on March
12','1'991 ~while Mr. McKinney was in Kentucky. On that form, Mr. McKinney answered
‘"n(')" to the q‘:.geétion, "Has your license been suspended or revoked by a state?" [Compl.
. Ex. 16, Tab 27] |

40. On that date, however, Mr. McKinney knew that his license was currentiy-
under probated suspension in Texas (1 2-20«39) and New York (1-14-91) and under qu
suspensmn in Deiaware [Comp. Ex. 17] |

41. Accordingly, the Hearing Officer finds that-Mr. McKihne;y made an
' ﬁntruthful assertion in his answer to that question on the NCEES 1991 annual renewal
form. | o |

42. Mr. McKmney comp!eted an NCEES 1994 annual renewal form on May
3‘1 1994, an NCEES 1995 annual renewai form on November 13, 1995, and an NCEES
‘!996 annual renewal form on February 29, 1996, while Mr. McKmney was in Kentucky.
On'each of those forms, Mr. McKinney answered "no" to the quest:on, "Has your license

been suspended or revoked by a state?” [Compl.Ex. 16, Tabs 26, 25, 24]

43. " By all of those dates, however, Mr. McKinney knew. that his license had
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been under probated suspension in Texas (1 2-20-89), New York (1-1 4~91), and
Wisconsin (11- ‘15~9‘i) in addition, Mr. McKinney knew that his license had been under |
full suspension in De!aware and Louisiana (11 91) [Compl. Ex. 17]

44, Accordmgiy, the. Hearmg Officer finds that Mr, McKinney made untruthful
assertions in his answers to that question on the NCEES 1994, 1995, and 1996 annual
renewal forms,

45, Mr. McKinney completed an NCEES 1997 annﬁal renewal form on May

27,1997, and an NCEES 1998 annual.renewal form on August 19, 1998, while Mr.

McKinney was in Kentucky On those forms, Mr. McKinney answered “no" to the

. question, "Has your license been suspended or revoked by a jurisdiction?” [Compl, Ex,

*16”Tab522 25}

46, - By those dates, however, Mr. McKmney knew that hzs license had been

" disciplined in several states, as noted above. In addttlon, on both of those dates, Mr.-

" McKinney knew that his license was currently under probated suspension in Nevada (3-

14-97). [Corﬁpl. Ex. 17]

47, Accordingly, the Hear:ng Officer finds that Mr. McKinney made untruthful
assertions in h:s answer to ‘that quest[on on the NCEES 1997 and 1998 armuai renewal
forms _

48.  Mr. McKinney is also charged with maki;ag untruthful assertions in the
N_CEES, annual reneWaI forms By inditaﬁng that he had riot been bublic[y reprimanded

by a state. There is no evidence in the record that Mr. McKinhey ever made such

assertions in any NCEES annual renewal form.

-
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49.  In sum, the Hearing Officer finds that Mr. McKinney is guilty of the charg;é
of making untruthful assertions in the NCEES annual 'r_enewal forms for 1990, 1991,
1994, 1995, 1996, 1957, and 1998, by indicating that his license had not been

suspended or revoked by a state, when in fact his license had been suspended by several

states. The Hearing Officer also finds that Mr. McKinney is not guilty of the charge of

making untruthful assertions in the NCEES annual renewal forms by indicating that he

had not been publicly reprimanded by a state.

C. 1.d i. Defenses to Charge 1(h)

50. Mr McKmney asserts three defenses to this charge, which the Hearing

Officer will address in turn.

51.-  Mr. McKinney's first defenise to this charge is that he thought that, once the -

" time periods for the-suspensions were over, he was under no obligation to reporf the
suspensions on the NCEES annual renewal forms. .:The'rriain'-problemswith this defense is

that some of the suspensions were in effect at the time that Mr. McKinney cdmpietéd

several.of these fonﬁs. Specifically, on the dates on which Mr. McKinne\,; completed the
1 990, 1991, 1997, and 1998 anngai renewal fdl.‘ms,- the suspensioﬁs were still iﬁ effect
as follows: | |

e 1990 form: current-probated suspénsion i.n Texas

e 1991 form: current probated suspension in Texas and New York;
current full suspens:an in Delaware

e 1997 form: current proba,ted suspension in Nevada
® 1998 form: current probated suspension in Nevada.

If M. McKinney had réported these suspensions atthe time that the suspéﬁsions
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[Respondent's Post-Hearing Response Brief, pp. 10-11]

were in effect, the Hearing Officer would agree that Mr. McKinney's interpretation ofthis
quéstic}n would be a reasonable interpretation of the queition, and that he would not be

required to continue to report these suspensions on the renewal forms after the terms of

-the suspensions were completed. On the other hand, since Mr. McKinhay never

reported these suspensions on the NCEES annu’al renewal forms, even when tha

suspensions were in effect, the Hearmg Officer does not accept Mr. McKinney's

interpretation of this question as a reasonabie, good fa[th mterpretatlon of the question,

even for those years in which the s-uspensmns were no longer in effect,

For these reasons, the Hearing Officer does not accept this defense.

52.  Mr. McKinney's second defense to this charge is, "Since the Texas Board

suspension had been probéted, without conditions, and Mr. McKinney's.en gineering
license was always in effect, Mr. McKinney did not believe that such resolutions Were'

radmisistrative actions to be reported on a question requesting actual suspansions.”

S

The first problém with this defense is that, although the Respondent asserts that

Mr. McKinne;y testified to the belief that is asserted in this defense, the Respondent cites -

* no reference in the record to such testimony and the Hearing Officer can find none.

Without ev;dance in the record to suppott this assert:on, the defense must faii

The second problem with this defense is that, even if there were evid ence in the
record to support such a behef by Mr. McKmney, not all of the suspensnons of Mr.

McKinney's itcenses at issue in this charge were probated suspensmns Spec;ﬂc:al ly, the

suspensions in Delaware and Louisiana were full suspensions of Mr. McKinney's
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licenses; still, Mr, McKinney never reporte& .those suspen‘sicms on the NCEES annual
renewal forms. |
If.Mr. McKinney had reported those full suspensions oﬁ his NCEES renewal forms,

the Hearing Officer would agree that Mr. McKinﬁey‘s interpretation of this question
could be a reasonable interpretation of the question, and that it could have been
feasonable for Mr.-McKinney not to report the probatéd suspensions 5:1 the fenewa! |
forms. On thé bfhér hand, since Mr. M‘;Kinney never repérted even the full suspensions
- on the NCEES annual. renewal forms, the Hearing Officer does not accept Mr. |
McKinney's interp retation of this question as :;z r.easoﬁabie, good faith interpretation of
- the question, even for those suspensions that were not full suspensions.

For these reasons, thé Hearing Offfeer does not accept this c_iefense.
-~ 53, Mr. McKinney's third defense to this charge appears to be ti‘nat all i (
_dis'r.:ipiinary B.C!;IOF:IS that were taken against him by state boards were a xﬁatter of public \‘
record énd that those records were available to a_nyonex who wanted to make contact
Qith the bﬁabds to obtain that information. [’T:;.‘, Vol. V, pp 79-80] The Hearing Officer
agrees with Mr. McKinney that the disciplinary aétions taken against him were da matter
of public recorc_i,' and fhat such public record generally is available to anyone who
wishes to ébtain it _Tha existence of such records, however, does not alter the fact that
Mr. McKinney made untruthful' assertions in several NCEES aﬁnua! renawal forms;' the
fact that someone cpu!d determine, upon ir.wesﬁ“gaﬁon, that Mr. MéKihney had made .

those untruthful statements does not change the untruthful statements into truthful

statements.
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For thét reason, the Hearing Officer does not accept this defense.

£.1.e. Conclusion Regarding Charge 1

54. In’ sum, the Hearing Officer finds that Mr. Mchnney is guilty of the charge
of makmg untruthfu! assertions in the annual renewals of his NCEES record: (a) for 1988
and 1989, by indicating that he was not presentiy then under investigation b';r any state,
when'he was u'nder in\}estigation‘by the state of Texas; and (b) for 1990, 1991 , '[.99.4, :

1995, 1996, 1997, and 1998, by indicating that his license had not been suspended b{/ a

state when in fact his license had been suspended.

C.2. Charge 2: Statements Regarding States in which Registered as an
Electrical Engineer

55.  Charge?2 is that Mr McKmney made untruthful statements regardmg the
number of states in which he is reglste.red as an electrical engineer: (a) in testifylng

before the Nevada Board of Professronai Engineers, and (b} in appiymg fora !tcense as an

""'“‘. FET ER -

' e!ec:trtcal enhgineer in Calzforma {Statement of Facts and Charges, W\]

EEE e,

s

56.  In order to understand this charge, it is important to understand the ways in

which states register professional engineers and the ways in which Mr. McKinney is

- registered as an engineer in the various states, Accordingly, before the Hearing Officer

addreass_es each part of this charge, the Hearing Officer will discuss these background

items.

C.2.a. Backgrdundf Methods of Registering Professional Engineers

' 57.  There are two ways in which states register professional engineers, Inthe
first way, states register individuals generally as ;Srofessional engineers; once registered in

such a state, the professional engineer is permitted to practice in any area of engineering
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in' wl*;ich the professional enéinee_r has gai ﬁed th.e necéssary competence, Sfates that
register professional engineers in this manner are called I"PE " states. In the second way
of registering professsonal engineers, states register professional engmeers in spec:F ic
engmeermg dlSCfphnes, such as electnc:al engineering and mechanical ¢ engmeermg, in
 .these states, profess:onal engineers are only permitted to practice engineering in the

specific discipline for which the individual is registered. States that register professional

enginears inthis manner are called "discipling® states. [Tr., Vol. I!, p. 10%; Vol. Ui, pp. 6

2 |

58.  Kentucky is 4 "PE" stafe. [Tr., Vol. I, p. 101]

59, The majority of states are "F’E" states. The "di scip{ir;e“‘ states incluaé |
Arlzona, Cal;fom:a, Massachusetts, and Nevada, The other states that are at isstiein thzs
case are ali "PE" states: OChio, Minnesota, Missouri, Montana, Nebraska, New Mexsc:o,
Pennsylvama, and Wlscansm {See ORC 4733.01 et seq (Oh:o), an Stat 326 02 et
seq. (anesota); R.5.Mo. 327.011 et seq. (Missouri); Mont. Code Anno., § 148 et seq. '
| ('M"antana); RR.S. Neb. 81-3401 et seq. (Nebraska); NMSA 61-23-1 et seq. (New
Mexico); 63 P.S. § 148 et seq. (Pennsyivama), Wis. Stat. § 443 01 et seq. (Wisconsin).] -

(:2 b. Background Mr McKmneys Reglstratlons in Various States

60, © At the times relevant to this matter, Mr. Mci{mney was reg:stered asa
professmnai engmeer in the "dtsmpime" states as follows Mr. McKmney was reglstered’

in Massachusetts as an eiectracai engmeer beginning on June 30, 1994 Mr. McKmney

, *While New Mexico. iscenses engmeers only. as "profesmonal engineers,” it also qualifies
_engineers in specific branches of en gineering. '
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was registered in Arizona as both an electrical and a mechanical engineer beginning on
" February 6, 1 996..‘Mr. McKinney was registered in Califomia as a mechanical engineer.
Mr. McKinney was registered in Nevada as a mechanical engineer. [Tr., Vol, Il p. 9;

Compl. Ex. 16, Tab 31) -

61.  Mr. McKinney knows the difference between a "PE" state and a "discipline"

state [Tr., Vol. lll pp. 6-8], as indicated in his testimony on January 17, 1997, at a Nevada

hearing:

Q: You're aware that Nevada is a discipline s{ates and that
we revfster here by dzscup!me, correct?

Mr. McKinney: Yes, sir.

Q: And you are not allowed to practice outside of yoﬁr
discipline in the State of Nevada. D6 you understand that? .

Mr. McKinney: Yes, | understand. . .. o T

. Q= The reason | ask this question, I'm being very candid,

. | have some personal concerns based upon what I've
heard here today, whether you fully understand the
significance of the actual stamping in a discipline state , . .
but in a discipline state we are very specific to what you can
and cannot do, and | have not been convinced today that
you yet understand the difference.

~ Mr.McKinney: |do understand the difference. | understand
that you got a separate discipline for a mechanical engineer,
electrical engineer, a structural engineer, and so forth. And
I've admitted | made an error, and not being correct in
signing the one electrical sheet that . . . but Lam very much
aware of if because | understand, becausé my-income is
determined by keeping my registrations and working with
these various clients. So | understand the Hability and

understand the consequences. 5o | am very cognizant of
what the responsibilities and requirements are.

[Compl Exl._ 15, pp. 4, 36-37]
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62. Mr. McKinney is- not certain regardmg the nature of his registrattons in the
various states. This is true even though Mr, McKlnney test:f' ed at a Nevada bearing on
January 17, 1997, that he was taking steps to clear up his ccmfusuon on this question:

Q: Why don't you tell the members of the board what you
have done since this situation unfolded, and what you will
do from this point forward, to be absolutely sure that in-
Nevada, as in the other discipline states, you will not slip up,
* you will not stamp something that says electrical or
whatever, uniess you are duly registered in that field,

Mr. McKinney: Well, | have a large chart behind my desk.
with all the states in big letters, and which field I'm
registered in. And each project we gat in, we're double
checkmg to make absolutely sure that  don't sign ‘or seal any
in any states or disciplines that I'm not registered or required

" by that state to be registered. So we double check it - | have
a person in our print room that checks it and will even call
the city, state.or. municipality to triple check it. To make sure
what they'll accept and what they won't. So that's the

- method of the eontrol of determining what's acceptable and
what's not at fhlS stage. -

[Comp. Ex. 15, pp. 34-35] -
63. In puttmgth!s chart together, Mr. McKmney dld not check his own files to

see the fegistratlons from each state, to determane the manner of his regzstratl ons in the

various states. Rather, he or hIS staff made ca!ls to the various state building departments .

to determme what was allowed and what was not aliowed [Tr Vo{ i, pp. 28—29}

64. Despite the assurance given by Mr, McKmney in january 1997 Mr.
McK;nney still does not know whether Montana, Nebraska, and Wtsccms:n are "PE" or
"discipline" states, {Tr Vo! i, pp 14, 14-15] While Mr McKinney now correctly
beheves that Missouri is a "PE" state and not a ’*disc:tphne" state {Tr., Vol. lll, p. 14], Mr.

'McKinney also believes that Minnesota is a "disé:ipfina" state [Tr., Vol lll, p. 10], when in

-0
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fact Minnesota is a "PE" state. While Mr, McKinney now knows that he does not have a
license as an electrical engineer in Ohio [Tr.,, Vol. lll, p. 151, he does not know whether
he is licensed as an electrical engineer in Missouri, Montana, Nebraska, and Wisconsin.

[Tr., Vol. 11, pp. 15-16)

C.2.c. Charge 2 Sf;ateménts af a Nevada Hearing

65.  Charge 2(a) is that Mr. McKinney, in'testi'mony before the Nevada Board of
Professional Engineers and Land Surveyors, made untruthfu! statements regarding the
number of states in which he was registered as an electrical en'ginear. [Statement of Facts

and Charges, § A

66.  InJanuary 1996, a Complaint was filed before the Nevada Board of

Professrona! Engmeers and Land Surveyors a!iegmg that Mr. McKmney stampad drawmgs '

in Nevada 1nvo!v1ng electrical engmeermg, wh:ch was outside the discipline of ™
mechanical engmeermg for which he was ragistered in Nevada. [Compl. Ex. 15]

67. On january 17, 1997 a hearlng was held before the Nevada Boayd of
Professional Engmeers and Land Surveyors in Reno, Nevada, regarding that Compialnt
Mr. McKmney testified at that hearmg {Compl Ex. 15} |

68. : Durang his testimony a'f that Nevada hearmg, Mr McKmney testiﬁed

regarding the status of his registrations as a mechanical and é!edrital engineér as

 follows:

- Q: Areyou registered as a mechamcal engineer in other
jurisdictions?

Mr, McKinney: I'm registered in various ways. In

Massachusetts I'm registered as an engineer, mechanical
engineer, electrical engineer, and HVAC engineer. In
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Arizonal'm régistered as a mechanical engineer and an
. electrical engineer, In Minnesota I'm registered dual
registration - mechanical and electrical, And | believe | have
. about 13 states I'm registered in as e!ectric:al engineer.

Q: You believe there-are 13 states in whlch you are .
registered as a mechanical?

" Mr. McKinney: No, as an electrical engineer.

Q: Do you recall in how many junsdtctions you are
registered as a mechanical engineer?

Mr. McKinney: Well, the majority of the states don't have
that discipline registration. The majority of the states you
can practice engineering according to your education or
experience. So there are only a few states, let's see, Nevada,
Arizona, California and Minnesota and Massachusetts are the
on iy states to my knowledge inthe nation that differentiate if
you re an engineer or registered engineer you can- practice,
again, whatever your educat;on and experience dlctates. '
[Compl Ex. 15, pp. 3-4]

' 69. Thus, a,lthough Mr. McKinney acknowledged that he knew of on Iy 5
"discipline” states, he also generally asserted that he believed that he was registered as an
electrical engineer in about 13 states. In addition to this general assértion, Mr. McKinriey
also asserted that he was registered as an electrical engineer in 3 specific states:
Massachusetts, Arizona, and Minnesota.

70.. Infact, at the time of his testimony at the Nevada hearing, Mr. McKinhéy
was registered as an electrical engineer in only 2 states: -Arizona and Massachusetts,
(The Hearing Officer notes that Minnesota, for which Mr. McKinney also spe‘ciﬁcaliy -

claimed registration as an electrical engineer, is a "PE," rather than a “discipling,” state,

and so Mr. McKinney could not have been registered as an electrical engineer in
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Minnesota.)

71.  Therefore, the Hearing Officer finds that Mr. McKinney's statement that he
beli_e\{ed that he was registered as an electrical engineer in about 13 states was an

untruthful statement.

C.2.d. Charge 2(b): Statements in Application for Llcensure in
Cahforn:a

72.  Charge 2(b) is that Mr. McKinney, in app!ymg for a license as an electrical
engineer in Caiaforma, made untruthful statements regard ing the number of states in
which he was licensed as an electncgl engineer, [Statement of Facts and Charges, 1 Al

73.  On September 20, 1995, Mr. McKinney signed an Application for

Regl stratlon as a Professional Engmeer, whsch he then submitted to the Board of

Reg: stration for Professronai Engmeers and Land Surveyors in Cai:forma As part of this

~ appl uzat:on, Mr. McKmney stated g

Ear[ F. McKmney is l:censed in 49 states, the D(strjct of
Columbia and Puerto Rico. In California, registered as a
Mechanical Engineer license #18456. In addition, Farl is

currently a licensed Electrical Engineer in Missouri, Montana,
Nebraska, Ohio and Wtsconsm

- {Compl. Ex. 16, Tab 7] Mr. McKinney sngned th!s Apphcatson in Kentucky:.-

74. On January 4, 1996, the Assistant Executzve OfF icer of the California Board

of Registration for Professional Engmeers and Land Suweyors wrote to Mr. McKmney,

- stating:

Under California law you cannot use your Mechanical
Engineering examination to waive the Electrical Engineering
. examination. ... You have two options regarding your
Electrical Engmeermg application. 1) You can withdraw your -
- application as filed in error. . . . 2) You can be evaluated to
test for the Electrical Engineering Examination. . ..
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[Compl. Ex. 16, Tab 12]

75, On january 8, 1996, Mr, McKinney responded to that letter by requesting -

that hls apphcat;on “be given proper consideration on the merits under the Board 5
requirements," In addrt;on, Mr. McKinney stated: "To aid in the processing of my
app!!cation | have iac!udad the wet sﬁmp for my elactrical registrations." The sheet
incl uded with this latter was a page with 7 seals on it, the 7 seals were professional
engineer seals for Mr. McKinney for the states of Wlsconsm, Pennsylvania, Nebraska
Montana, Ohlo, Missouri, and Massachusetts, {Compl. Ex. 16, Tabs 8, 9, 10, 14] Mr
McKinney made this response while he was in Kentucky.

76, T hus, in applying for registration as an electrical engineer in California in

1 995—96, -Mr! McKznney made two representations regardmg the states.in whac:h he was

reglstered as an electncai engmear The first. representat:on, made on September 20,

1995, was that Mr McKinney was a licensed elecmc:a! engineer in 5 staies Mtssoun,

Montana, Nebraska, Ohio and Wlsconsm The second representatton, made on January

8, 1996, was that Mr. McKmney was a licensed electrical engineerin 7 states:
W!sconsm, Pennsy!vama, Nebraska, Montana, Ohio, Mrssours, and Massachusetts

77. In fact, there was only one of any of the states claimed by Mr McKmney in
whlch Mr McKmney was actually reg;stered as an e!ectracal engineer in 1995-96;
Massachusetts. None of the remami-ng states mentionied: by Mr. McKinney are

“discipline” states, so it was impossible for Mr. McKinney to have been registered in

. those states as an eiectri_ca! engineer.

78. . Accord ingly; the Hearing Officer finds that Mr. McKinney's statements
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provided with his 1995-96 California appiiéation regarding the specific states in which
he was régistered as an electrical engineer were untruthful statements.

79.  Onjuly 13, 19?8, Mr. McKinney signed another .Abpiication for
Repgi str;'itio.n asa Proféssiona! Engineer, which he then submitted to the Bo.ard of

Registration for Professional Engineers and Land Surveyors in California. As part of this

apphcat:on, Mr McKinney stated:

Earl F. McKinney is licensed in 49 states, the District of
Columbia and Puerto Rico. In California registered as a
mechanical Engineer, License #18456. in addition, Earl is
currently a licensed Electrical Engineer in Arizona,
Massachusetts, Missouiri, Montana, Nebraska, New Mexico,
Ohio, and Wisconsin. Eari also has an application for
electrical engineer submitted for the state of Louisiana.

[Compl Ex 16, Tab 31] ‘Mr. McKinney signed this Apphcation in Kentueky

e,

80. With his apphcatlon, Mr. McKmney submitted a page wrth 8 saa!s onit,

withi-the vfo!lowmg hand-;w.rsﬁen notation: "8 states of 50 that | have obtained separate’

“-glectrical engineer registrations.” The 8 seals were professional engineer seals forMr,

: McKi-nney_ for the states of Arizona, Massachuselts, Missouti, Montan.a,'. Nebraska, New
Mexico, Ohio, and Wisconsin. [Compl. Ex. 16, Tab 20] |
' 8‘1 .' As parf of the 1998 California appfic':ati'op ;Sfbcéss,'}\fiiéna 'an'a: |
Massachusetts verified that Mr. McKinney was registered as an electrical engineer in
those states. [Compl. Ex. 16, Tab 311 In addition, although New Maxico is not a
"discipline" state, per se, it does qualify_ engineéers in specific branches of engi_neering;
Mr. McKinney is qualified as an electrical engineer in New Mexico.

B2.  The remaining stétes_ included in Mr. McKinney's 1998 submission
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(Missout, Montanz, Nebraské,’ Ohic, and Wisconsin) are r;ot diséipline states, 50 it-was o« (
impossible for Mr. McKinney to have been registered in those states as an el ectrical
engineer. Moreover, Mr. McKinney testified that, after he put the chart together
-regarding his registrations (about w!‘t-ich‘he'tes_ﬁﬁed in the Nevadé hearing on January 17,
1997), he knew that Ohio was not a d iscip!iﬁe state; since he f;es'tiﬁad on january 17,
1997, that fhis chart had been put together, the Hearing Officer finds that Mr. McKinney
knew that O'hio' “.ras'not a disci pline state ';/vhe;n M, McKinney made his 1998
submission to California. [Tr., Vol. ll, p. 29] |

83.  Accordingly, the Hearing Officer finds that Mr. McKinney's statement
prowded with h:s 1998 Cahfomia application regarding the specuﬁc states in whtch he :
. was reg:stered as an-electrical engmeer was an untruthful statement

C.2.e. pefense to Charge 2

84 Mr. McKinney's defense ta charge ﬁ--séams ’t_o-be-tha? the{untruthfu!
~ statements that he made regarding the specific states i«_n-which‘ he was licensed as an
électric:ai engineer ware not ma&e i_ntén_fionaify. Mr. McKinney makes Morarguments in
supéor}: of this defense, |
85.  Mr. McKinney's first érgumenf in su[.:)pc)rt of ;th'ié defense is that his

 statements at the Nevada hearing were not intentionally untruthful because he only
hte§t§ﬁ ed that he "believed" that he was registered as an electrical engineer in aboﬁt 13

states. He states that he was not “abs'olﬁtefy sure” about the number of &ates in which
- he was registere&.as an electrical engineer when he gave this testimony. [Tr., Vol. V, p

84]
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 B6. The Hearing Officer does not accept Mr, McKinney's first argument in .
support of this defense In order for a "belief" to act as a defense for making an
untruthful statement, the belief would need to be feasonabié'and to be held in good
faith, The Hearing Officer finds that Mr. McKin-ney‘s,"beiiaf" was ﬁeither reasonable nor

held in good faith. First, Mr. McKinney testified that he knew the difference between a

- “discipline” state and a "PE" state, and that he knew of 5 "discipline” states; given ihat_

testiinony, it was not reasonable for Mr. McKinney to testify that he believed he was

regustered as an electrical engineer in 13 states, when, accordlng to his own testimony, it

‘ would have been possible for him to be so registered inonly 5 states. Seccnd the
 Hearing Officer finds that it is neither reasonable nor in good faith for Mr. McKinney_to
- pie";sid ignorance fegarding tﬁe status of his registrations as a professional engineer;-since
Mr. McKinney clearly intéhdé fo practice engineering in the sfates in which he is
.‘:.'egi'étéred, it is his respons‘ibility to know the way in which he is régigtered in those

~wstates; Third, the Hearing Officer finds that the way in which Mr. McKinney is registered

as an engi‘neer in tHe various states is a matier that is easily 'ascertainab'ie and verifiable
from the various state agencues that register engineers; Mr. McKmney could easily have.
determmed tha way in whsch he is reg[stéred in the various states if he had chosen to do
s0. indeed, given that fact that Mrl. McKinney testified that he has not even checked his
own fi les to make this determination [Tr., Vol. Iif, p. 36], it ap'pears that determining {he
status of his registrations in the various states may be as easy. as checking his own ﬁ: Ie's.'_ '
Mr. McKinney's fack of reasonableness and good faith in this regard is evidenced by fhe

fact that, as late as the hearing held in this matter.in November 2001, Mr. McKinney still
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did not know the way in which he is regisféred in the various states.

87. | Mr. McKinney's sécond argumeﬁt in support of this defense is that Mr.
McKinne}.f thought that he was ;egistéred aé an electrical engineer in the states that he
listed in his 1_995~96 and 1998 California applications because his engineering seals for
thosé states fnciuded an "E" in the registration numbers that appeared on the seals. [Tr.,
Vol. i, p. 26]

88. The Heanng Officer does not find this second argument plaus ible,

- however. First, not all of the seals that Mr. McKmney mciuded in his California
| applications include the letter "E® on the seal. -Spec:ﬁcaﬁy:

®  Mr. McKinney's seals for Massachusetts and Arizona, which.are the
~ only two states in which Mr. McKinney was registered as an electrical

- engineer, do not include the letter “E".on the seals. Rather, the seals

include the word “electrical.”. [Compl. Ex. 16, Tabs 14 and 20} -

including the word of the particular discipline for which the
JIndividual is registered on the seal appears to be the standard for the
- seals for the “discipline” states:  Mr: McKinney's.California seal

includes the word *mechanical,” which is fhe discipline for which
Mr. McKinney is registered in California [Compl. Ex. 16, Tab 21]; Mr.

McKinney's Nevada seal includes the phrase "meéchanical engineer,”
which is the discipline for which Mr. McKinney is registered in
~.Nevada [Compl. Ex. 15]

® Mr McKinney's seal for New Mexsco contains neither the Ietter "E"
nor the word “electrical.”. [Compl. Ex. 16, Tab 20}

Secorid, Mr. McKinney did not include Pennsylvama oni his 1998 list of states for
which he claimed registrati;on as an ele@riml engiheef, even though his-PennsSr!vanié
seal -incl_ﬁdes the letter "E." [Compl, Ex. 16, Tabs 14 and 20]
. ‘Third, Mr. McKinney testified that the Nevada hearing (whiciw occurred on January

17, 1997) brought to his attention just how important it was to know about the status of -
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his registrations in the various states. [Tr.Vol. Il}, pp.31-32] He indicated that after the

Nevada hearing he went back and checked and determined that the "E" on the seals
stood for the word "engineer and did not indicate licensure as an electrical engineer.
[Tr., Vol. lil, p. 29) Thus, by at least the time of his 1998 California application, Mr.

McKinney knew that the *E" on an engineering seal did not indicate registration as an

" electrical engineer.

89. Theréfore, for all of these; reasons, the Hearing Officer rejects this defense

to this charge,

C.2.f. Conclusion Regarding Charge 2

o 90, ln sum, the Hearing Officer finds that Mr. McKmney is gwity of the charge

of m*a:kmg untruthful statements regardmg the number of states in Wh!c:h ha is, regtstered
as an electrical angmeer & in test:ﬁrmg before the Nevada Board of Professsona!

'Engm*eers, and (b) in applying for a ilcense as an eiectricai engineer in Califorma

.

C.3. Charge 3: Stataments Regardmg the Extent of Practace in Nevada

91, Charge 3is that Mr, McKinney, in tastlmony before the Nevada Board of

Professxonat Engtneers and Land Surveyors, made statements in an untruthfui manner

regardmg the extent of Mr McKmney 5 engmeenng practice in Nevada [Sta.tement of
Facts and Charges, § Al |

92. Dunng his test;mony at the Nevada hearmg referenced above {January 17,
1997), M. McKinney testn'” ed regarding why he signed and sealed electrical engmeermg
work in Nevada when he was not reglstered as an eiectrlcal engineer in Nevada:

Q: Would you expiam to the board why you stamped and
signed electrical engineering work even though you are not
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registered as an electrical engirieei' in the State of Nevada? -

Mr. McKmney Well, it was a mlstake on-my part. When
I'm doing a number of these projects, | guess | saw the ME
and | either did it mistakenly or | did not tealize I'was signing
an electrical sheet in the State of Nevada in which I'm not a
registered engineer, But{ have made applscatzon in the last
year for elecrrlca! registration, . -

Q: That's my question, Mr McKmney, were you aware that
you were submitting electrical plans to the State of Nevada at
the time you signed your seal?

Mr. McKinney: | didn' t at the time, ! dtdn‘t reahze or dldn t
- recollect at the fime that | was not registered as an electrical,

And | thought, in relation to some states relate this to being

incidental to the project because it's such a small space, .

So this is in some piaces considered incidental to the pmJect,

.but I'made an error by signing it not being registered in
Nevada as an electncal engineer.

{Compl Ex. 15, pp 9-10]

93. "The Board a{ieges that these statements by Mr. McKmney weare mtended to
lead the Nevada Board to beheve that h:s saalmg of one set of p!arrs was an lsolated
mcrdent, and that he simply forgot that he was not registered as an eiectncal engineer in
Nevada, when in fact he was mvofved with numerous prOJects m Nevada. ’

94, Between February 15, 1994 and October 11 1995, 26 dfﬁerent projects

Iocated in Nevada came mto the offices of A & E Designers, Inc: [Campl Exs. 1 and 4]

g Those projects would have requ:red some type of review by Mr. McKinney, There isno

ev:dence in the record, hewever, that Mr McKmney stgned and sealed any of those
projects ds an electr:cai engmeer Nor does the Heanng Offic ieer fi nd any ewdence to
support the allegation that Mr. McKmney was attempting to misiead the Nevada Board

regarding the extent of hlS Vs{ork on Nevada projects; the specnﬁc question of the extent
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of Mr, McKinney's Work in Nevada was'nc;t discussed in any kind of detail, or in any
way b§ Mr. McKinney that the Hearing Officer finds to be misleading or untruthful.

- 95, In sum, the Hearing Officer finds that Mr.- McKinney is not guilty of the
charge of making statements in an untruthful manner at the Nevada haariné'regarding the

extent of Mr. McKinney's engineering prat:tice in Nevada.

C.4, Charge 4: Statements Regarding the Number of Engineers on Staff

96, Charge 4 is that Mr. McKinney, in testimony before the Nevada Board of |
Professional Engineers and Lémd Surveyors, made untruthful statements regarding the
number of engineers on his staff. [Statement of Facts and Charges, § Al

97.  During his testimony in the above-referenced hearing in Nevada on

january 17, 1997, Mr. McKmney testified regardmg the number of people working with

him as follows:

Q: Perhaps it would be helpful if you advised the board as
to your size of your organization.

~ Mr. McKinney: OK. 1 have approximateiy 30-35 persons
and I've got three structural engineers, three electrical
engineers, and three mechianical engineers, and | believe
about 25 CAD stations networked together on a Novell

. network, driving two 38-inch Hewlett Packard plotters. And
I've also got a Hewlett Packard 4B laser printer which runs
11 x 17 at 16 sheets a minute, And 1 also have a phone
modem with a separate line. I've got E-Mall, and I'm just
developing a web page. This is something I've researched.
This is the 50-code requirement from all 50 states in the’
nation with all the deviation from whatever codes they are,
A lot of people require that. That's going to be on our web -

- page in about 3 months. - '

... Q: OK, when you said you have 35 people. Is that Qou-
that has it or A & E?
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. M McKinney: it's A & E, | Just say we're in the firm, it‘
approxxmately :

Mr McKmney Well, yeah, I've got 30 people working

'for me - I've got 3 structural engineers - and | can't do all the
work.

. Mr. McKinney: - | have 30 persons, and nine different
' engmears :

Q: Butyou're a consultant to AE.

. M. McKmney Right. They do the desxgns and | check and
review all the designs.

[Compi Ex. 15, pp 12, 15, 16, 40] Thus, Mr, McKinney testified that he had nine
engineers workmg for him: 3 structural engineers, 3 electncai engineers, and 3
mechanical engmeers. | |

98B. | Wheﬁ Mr..McKinn'ey if)dicated that he had nine.eng'iheers working for
him, he féstiﬁed that he was includ ing outside consultarits Whom_ he uses as needed. He
considers the odtgidé consultants to be part of his drgénization [Tr., Vol. i, p 62-‘\/('3]

V, p. 85] He testified that he was referring to the outside consultants who work in and

-around Lexington, Kentucky, but, i |n fact, he also uses outstde consuitants from around

the country as needed [Tr., Vol. V PP 83-84]

99. A&E Desagners, inc., h:res engineers as outsude consultants as neaded
when the company's work load requires such assistance. These consultants are hired to
work on _paﬁicula.r‘pr]ojects_. [Tr.; Vol. ‘EV‘, np. j20~121 s Vol. V, pp. 75, 161-162] The
coﬁpany does thét, rather than 'having.the engineers on staff as full-time emp.!Oyees,

because the company does not have enough continuous work far the outslde consultants

m the fields of their experﬂse [Tr., Vol. V, pp. 74-75]
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100. Telephone _listings forA&E besigners,' inc., we-re provided to the -
company employees on October 29, 1996, December 6, 1996, and March 25,1997, (
[Tr., Vol. i, p. 93; Comp Ex. 91 These are listings of peopie wha work for th e company.
full time; the listings also include some outmde consultants.

101.  These telephone listings are consistant with Mr. McKinney's testimony that

he had approximately 30 - 35 people working for him. The telephone listing for October
| 29; 1996, 'iisted 27 people other than Mr. -McKi‘nney. The telephone i%sting for
Decembar 6, 1996, listed 32 people other than-Mr. McKinney. The feiephene listing for
March 25, 1997, listed 30 people other than Mr.- McKinney. [Compl Ex. 9]

102. The t'eiéphone listings, however, are not éonsistent with Mr. Mc;Ki_ﬂgna}y'.s
testimony that the 30 - 35 people that he had working for him included 9 engineers. The -
telephone i tsttng for October 29, 1996, hsted one fulltime structural engineer (Bob
Wooton) and one outsnde consultant structural engineer (Farid Mohseni).. The telephone . { (

hstmg for December 6, 1996 listed one fulltime structural engmeer (Beb Wooton) and
| one outSide consultant structuraF angmeer (Paul Haggard). The te!ephone listing for
‘March 25, 1997, !tsted one full-time structura! engmeer (Bob Wooton) an'd two outside |
consuitant structural engmeers (Paul Haggard and Fand Mohseni). [Tr., Vol. 1, pp. 94-98;
Compi Ex. 9 . |

103. Mr. MéKinney‘s explanation for this 'rnconsistency‘is thlét the outside -
consu!tants oﬁen were not included on the telephone ustmgs While the Hearing. Offcer

understands and accepts the fact that a company telephone list ﬂ‘tht not include any of .

the outside consultants used by t:he company, no credible evidence was presented to-

-
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" explain why the company telephone list would include some but not all of the outsids

consultants used by the company at the time that the list was ggneratéd. On the March
27, 1997, telephone list, for example, there is a separate listing at the bottom of thg pagé |
thai is titled “consultants"; that separate ii'sting includes only two engineef consultants,
No credible explanation was given régardiﬁg why, if there were, in ‘fact,.num erous othér
outside consultants béing used at the time that this list wés generated, the names of the -
other consultants were not included on tﬁis list.

104, Evenif, How;aver, there were some credible explanatién for nat.ih't.:luding
the names of all of thé. outside erigin’éer consultants-on the company telephone ligt, there

Has beeﬁno’evidence offered t'o_ supply the names of the 9 engineers whom Mr.

' "Mé’?(%ﬁhey claimed were working for him in J:an_uary 1997. When Mr. McKin'ney-“fé"sftiﬂad '

about this issue at the hearing in the present matter, he'i"dentiﬁed by name on ly thgée

. pufside.consultant engineers with whom he worked at that time: Paul Haggard

' "'('Strﬁ'éiétj’rai engineer) Farid Mohseni (structural engineer), and joe Pogue (structural="

gngineer). Mr. McKinney also identified Joe Howard (electrical engineer) as a consultant
with whom he pre-senﬂy works. [Tr., Vol. V, pp. 74-75] Although Tony Smith, the
former GaneraiMana‘ger for A & E Designers, Inc., also testified that-outside consultants

were used by the company, Mr. Smith only indicated that those outside consu!ltants werg

- electrical engi‘neers and structural engineers. Except for the enginéer consultants on the

telephone listings (Bob Wooton, Paul Haggard, and Farid Mohseni), Mr. Smith identified. -

" none of the engineer consultants'by name; neithet did Mr. Smith indicate the number of

those outside consultants who were used by the company. [Tr,, Vol IV, pp. 117-121]
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" Bob Wootbn, a former full-time enginegr consultant for A & E Designers, Inc., identified

two Kentucky outside engineer consultants, in addition to Paul Haggard and Farid
Mohseni, who worked with the company at the time in question: Joseph Pogue

(strﬁctu ral engineer) and Grant Wj!son (electrical engineer). Mr. Wooton also testified

| that he does not know joe Howard, the electrical enginger consuitant with whom Mt,

McKinney presently works. {Tr., Vol. |, pp. 94-98; Vol. Il, pp. 43-47] ,

105, _ Thus, the H’e:iring Officer finds tﬁat, while A & E Deéigners, Inc., méy ﬁave
used additional éonsultants from time to time, in Janijaryli 997 the company uséd, at
most, five outside éonsu!taﬁts on a regular enough basis to consider them to be part of

the company: Bob Wooton (fu!!-fime.structura[); Paul Haggard &tructural); Farid

- Mohseni (structural); Joseph Pogue (structural); and Grant Wilson (electrical). Of those

five engineer consultants, 4 are structural enginears and one is an electrical engineer;
none of those individuals is a mechanical engineer. -Clearly, this. number.of consultant
engineers does not constitute the nine engineers represented by Mr. ‘McKinney as being

part of "his organization,” three of whom were to be structural engineers, three of whom

- ‘were 1o be electrical engineers, and three of whom were to be mechanical engineers,

106. -Accordingly, the Hearing Officer finds that Mr. McKinney is guilty of the

. charge of inaking untruthful sta"rements'at the Nevada hearing about the num ber of -

engineers on his staff,

- D, _Category 2 of Charges: Allegations of Signing and Sealing Plans
Inappropriately

. 1.b7. 'Cﬁarg'es 5, 6,7, 8, and 9 deal with allegations that Mr. McKinney sigﬁed

and sealed enlg'ineering plans Inappropriétefy. The Hearing Officer will address each of
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these charges in turn. ‘First, howeveq'; the Hearing Officer will address bac'kg'roun'd
information regarding the requirement of signing and sealing plans,

D.1. Backgrdund: Sizning and Sealing Plans

108. An engineer is required to sign, date, and stamp ~\a;ith his seal ény plans
that the engineer has approved before the approvéd plans a:fe‘dei ivered fo the client or to
a public agency. {See KRS 322.3‘40;:'1'&, Vql.'f, p. 65] The engineer's origfnal éignaturé
and seal are required on each drawing included in every set of plans that_the engineer
| has approved, whether the drawing is the original drawing or a copy of the original

draWing. ITr., Vol. IV, p. i12} Al states require a re_gistéred or li.cen'sed én‘gineer to sign
“‘arhld seal ;ﬁlans that the engineer has approved. [Tr., Vol. V, p. 177]
109, The .enginee;,r who sigfis and seals a plan becomes responsib!g for iat fs o
on each drawing that the engineer has signed and sealed: Oné of the re.asons' fo'r'. a
re&&mng a registered engmeer to sign-and seal englneermg plans is to ensure that
) 'someOnE'-thh the requnred expertise has reviewed the pro}ect and has det‘erm inedfthat
the project meets the requirements for protecting life and safety. [Tr., Vol. V, pp. 175,
1771 Mr McKtnney beheves that the paramount duty of the engmeer in rewewmg p!ans
is to protec:t the life and safety of the people who will be-occupying the bulldmg in
quesﬁon. ITr., Vc:l. V, p. 16]

110.- When an engineer reviews a set of plans, the engineer should be reviewing

the plans for code comphance and for engmeermg mtegr:ty [Tr., Vo! I, p. 101] Some of

the review could require computatlons.- {Tr., Vol. I, pp. 105-106} When such

computations are involved, the reviewing engfneer either would have to do the
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calculations from scratch or would have to check the calculations of the person who
drew the plans. [Tr., Vol. |; p. 127]

D.2. Charge5: Signing and Sealing Engineering Plans Without Review

111.  Charge 5 is that, between 1993 and 1996, Mr. ~Mchnney customarily
signed and sealed engineering plans and mailed them out the same day or the neﬁ day
without having reviewed the bians. [Statement of Facts and Charges, § i] |

- 112, In order to address this chargé,. it is important to underéfénd prototype )
projects and plans, the way in which ‘prototype plans are developed and reviéwed, and
the _invoiverpent of Mr. McKinney. and A & E Designg-rs, Inc., with the development and
review of prototype plans. Therefore, before the Hearing Officeraddresses the g;ub;ta,nc:e

of this.charge,.'.-the Hearing Officer. will addresé; this.baékg{oqnd information.

D.2.a. Background: Protofype Projects and Plans

113. There are two general .Wpe_s of projécts in enginéering firms. One type' is
the specialty project, which-is a one—of.-a:-kiﬁd ‘project. The-other type-are-prototype
projects, which are projects that have the same standf;lrd design details in each project
and that use these standard design details on repeat projects. [Tr., Vol. Iil, p. 67; Vol. v,
' pp. 160-161] -

114, Cdmmon exémﬁies of prototype projects are fast food restaurants, -hote!s;
and retail stores: _

115, A plan for a prototype project may be developed for a specific building
" code thﬁ is used‘by several states. The standard design details in.such a protowbe plan

would be complete and in compliance with the specific building code for which it was
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developed.” [Tr", Vol .il,_p.‘ 19] The standafci design details in such a prototype blan may
still need to be.changed to accommodate local building code requirements. [Tr., Vol V,
p. 16}

116. ‘!n addition, a plan fora prototype project may be developed for different
regions of the country, to account for spec:%gl climate and geological conditions in those
difference parts of the country. The standgrd design details in _such a prototype plan

s;f.\zould bensufﬁcient to meet the same general climate and geological conditions in a

s region.-[Tr., Vol. Ill, pp. 87:88; Vol. V, pp. 63-70] The standard design details in such a ‘

prototype project-may still need to be changed to meet local differences in conditions.

For example, the soil condttlons could differ even from one side of town to another side

of: town, such d:fferences would need to be taken into cons:deratuon in the final demgn

detalis for the plan. [Tr., Vol. |, pp. 11-12]

117, Thus, even if aplanisa prototype des:gn, the engineer would need to

reviewthe plan, before tha engineer sngns and seals the plan, to ensure that the plan

- meets all state and loc:al code requarements and all requirements for different climatic

and geo!ogtca! condltlons

B 118. The time needéd ‘té ;:i.ésign anc! fe\}iew apro;ect dependson %he sizé ana
nature of the project.' If the project is a small project in an alfeady-existing structufe,
such as é méli, the projéct could be completed in a day. If ft is a larger, free standing

project, it could take 30«45 days to complete the project. [T1., Vol. li!, p 66}

D.2.b. Background: Mr. McKinney's involvement ‘with Protatype
Plans S

119, Mr. McKinney and A & E Designers, Inc., specialize in prototype pfojects,
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 such as hotels, restaurants, and retail stores. A & E Designers, Inc,, directs its marketing
o compaﬁies that do this type of repeat project, such as restaurants (e.g., McDonald's,
KFC, Taco Bell, and Pizza Hut), hotel chains (e.g., Hol'iday Inn Express), and retailers
(e.g., Claire's Boutique). [Tr., Vol. V, pp. 12-13] |
120. At A & E Designers, inc., approximately 85% of the company S pro;ects are

protone projects and approximately 1 5% of the company's projects are specialty
projects. [Tr., Vol. V, p. 161] Mr. McKinney describes the work performed by A & E
Designers as follows:

Projects include food service facilities, hotels, motels, and

resorts; shopping centers; office buildings; retail stores; -
-housing; grocery stores; manufacturing plants; warehouses;

educational and training facilifies; laboratories; post offices;
-clubhouses. and recreational facilities; service stations,

(1) A & E Designers has provided Architectural and

Engineering Services for thousands of prototypes . 8Cross
‘the United States. . '

(2) A & E Designers has deSIgned or site adapted a large
. number of prototypes . {Please note that the design of

these prototypes have been completed over the past 20

years. Also many of these prototypes have been designed

under the name of Hamill and McKmney Architects and

Engineers, Inc.)
[Resp. Ex. 5]

. 121, Mr. McKinney often works With a nationa[ company (such as Nationa[ A:r

Systems, Kinko' 5, and Helllg—Meyers) in the deveiopment of the company s original

prototype des;gns ITr., Vol. lll, p. 72, Vol V,p. 221 Sometzmes Mr, McKmney will visit
the company headquarters and work with company officials for two or three days to

develop the prototypes. [Tr., Vol. V, pp. 22-23] Sometimes, such as with Holiday inn
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:" ' b Express, Mr. McKinney Qi!l obtain a cont‘réct to produce the prototype designs for thé -
. comdény. [Tr., Vol. V, p 23] Sometimes, such as with Sonic Inddstrie_:s, Mr. McKinney -
wiH obtain a contract.t_o upgrade t_he company's standard plans to mest all current codes.
[r., Vol. V, pp. 57-58; Resp. Exs. 12, 13]

122, M, Mchnney has Helped to prepare prototype desxgns for between 50 and
100 companies (hotels, ratail stores, and restaurants). [Tr., Viol. V p. 24] The prototype
designs that are developed are then used in many different projects. [Tr., Vol. Hl, pp. 73-
74 Vol.V,p.23]
| 123. . This preparation of a prototype desfgn occurs before Mr. McKinney s
asked ;:o review a particular, site—spéciﬁc projéct. [Tr., Vol. V, pp. 32-33]
= 124. One type of prototype desi:gn is for a store that is put into a mall orﬁnother
. )} ~al ready—emstmg structure. These projects are smaller and take iess time fo design and
| review than the designs for a free-standing bu:ldeng fTr., Vol. V, pp. 167—1 68]
o 125, A & E Designers, Inc., does a lot of these smal! prototype projects, like
Claire's Boutique stoi*és, which are six to eight hund red square feet stores located in
ma! Is. The company completes about 200 Clarre s Bouthues each year. Each pro;ect |
can take less than one day to Complete [Tr Vo[ !II pp— 66—67] The coﬁpany
completed over 200 Dol!ar General stores in 2001- each of those proj ects could be
_completed in less than a day. [Tr Vol i, p. 67] The company completed over 180
DoEiar Tree stores in 2001; each of those projects could be compieted in about one day‘

[Tr Vol. Il p. 67}

126, Some manufacturers will send in deslgns for standard manufactu red
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products to be reviewed and approved by A & E Designers, Inc. These products will

often be used over and over again.i n the same type of facility, -so the designs for these

products are used as prototype designs. [Tr., Vol. V, pp. 168-169]

127. As more and more prototype projects are done for a client, fewer revisions
need to be made on the prototype plans. [Tr.,Vol. V, p. 65] Less time is also needed i in
the review process, because fewer changes need to be made in the pians [Tr., Vo! L p.

21; Vol. V, p. 65]

D.2.c. Backeround: Review of Plans and Projects at A & E
Des:gners, Inc. _ .

128 There is some. mc:onsnstenqr in the testimony regarding the manner in

., which plans are handied at A & E Deszgners, inc. Aithough Mr. McKmney testrf eci that

- he reviews pians before they go the print room [Tr., Vol. V, p. 111} Mr. McKlnney also

testified that, when a set of engineering p!ans arrives in the offices of A & F DeSIgners,
Inc., the plans are deltvered gither to the print room {for copymg) or to Mr. McKmney 5
office for review. [Tr., Vol. lil, p. 83] Mr. McKsnney also testifad that he did not sign
plans that had been copied'in the print room until he had reviewed the pfans m his
ofﬁce {Tr Vof Hi, p. 83] - |

129 Regardiess of the manner in Wthh it happens, once the plans are in their _

. final form, the plans go to Mr. Mc:Kmney for his final review and ssgnature and seal, [Tr o

. VOI V, PD. 170 1?1]

: 130 AtA & E Desngners, tnc,, Mr. McKmney signs and seais all plans that

require an engineer's seai During the relevant time period, no one in the ‘company

other than Mr McKinney signed and sealed any plans. ﬂ‘r Vol. V, pp 159, 175] -

-43-



.
: .
.-
PR ——
. T

131.  Mr. McKinney provides “hands-on” oversight of the engineers and design
support staff that work for A & E Designers, Inc. He chacks daiiy-.bn most of the projects

in the office. [Tr., Vol. V, p. 36] When he Is out of the office, he calls into the office two

or three times a day. [Tr., Vol. V, pp. 81-82; Compl. Ex: 8, Tab 4]

. 132.. There is daily communication between A & E Designers, Inc., and its
clients regarding the plans that have been submitted for review. [Tr., Vol. V, pp. 64-65]
133, Durihgthe relevant time period, A & E Désigners, inc., handie&
approximately 1000 projects'a year; approximately 1% - 2% of those projects were
loca.ted m Kentucky. About 65% -70% (i.e., 600 - 700) of tiiose 1000 projects required

Mr. McKinney's review of plans and his signature and seal on the final plans;

approximately 6 - 14 of those projects were located in Kentucky. [Tr., Vol. V, pp. 101,
_ 173-1 751* The remaining 300 - 400 projects pef year were requests far desig'ns,' requests -

- forcalculations, specifications for review, requests for information, and samples. [rr.,

"Jo!.w.V, Pp. 140-147] For all of these different types of projects at A & E Deﬁigners, tnc.,,
Mr. McKinney would perform the final review of each project. [Tr., Vol V, pp. 150-157]
134. During the relevant time period, Mr. McKinney and A & E Deéigners, Iric.,

handled the pro;ectsthat were located in Kentuﬂck‘y‘iﬁ the same manner En"wh.ich they

handled the projects that were located in other states.

“The Hearing Officer notes that the parties spent a great deal of time arguing about these

‘numbers, based on what the 1994 and. 1995 Master Lists [Compl. Fxs. 4 and 1, respectively}

either indicated or did not indicate about these numbers. The Hearing Officer finds no testimony
regarding the Master Lists very helpful or persuasive in making 2 finding regarding these numbers
based on the information in the Master Lists. The Hearing Officer makes her finding about these

- numbers solely on the testimony of Mr. McKinney, which the Hearing Officer finds to ba

credible testimony.,
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D.2.d. Substance of Charge 5

135, The substance of Charge 5 centers on thie question of whethar Mr ,
McKinhey customarity sugned and sealed engineering plans wrthout fl rst reviewing the -
plans during the relevant time period. .

136. There seehs‘ to be no dispute that plans would come into and go out from
A&E Designers,llnc., very quickly, sometimes within a day, during the relevant timea
period. The timmg of the comings and gomgs of these p!ans atA&E Des:gners, Inc.,
however, has very !lttle to do with deciding whether Mr. McKinney reviewed the p!ans
prior fo signing and sealing the plans, because often the plans could be involved in
review by e-mail, or by iﬁ-person visit by Mr. McKinney, priorto the plans actually being
de!ivered to A & E Designers, Inc., for-signature-.and.seai-. Accordingiy, the fact that plans -
 may have been physicaily present in the offices of A & E Designers, Inc,, for only a short
period of- tlme does not indicate the amount of time that: Mr.. Mci(mney couid have spent
on the review of the plans pricn‘ to signing and-sealing the plans.

137. There is no ev;'dence in the record that establishes the standard to be used
for setting the'amaunt of time that is required for an engineer to review a set .of plans
“prior to signing and sealing the plans, lt does seem clear, however, that the amount of
. time required for review of plans depends on the nature of the pro;ect for which the

plans have been developed. .
13 B. Review can be done more quickly on prototype pro}eéts th-an 'c;n 'speciaity
: pro;ects For example, A&E: DeSEgners, Inc., keeps a log of Ioca! code requlrements

once a prototype plan has been a!tered to meet Iocal code requirements, very I:ttie, :f
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sighied and SBaIed the plans for the project. {Tr., \_fo!. V, pp. 114-116]

any, change needs to be made on the bian._for use in‘the same locality for another
building using the same prototype plan. [Tr,, Vol. V, pp. 27, 33-34] Once A &E
Designers, Inc., has applied local code requirements to a prototype plan, the knowledge
of those Ic.;cai code requirements can be uséd in other prototype plans for the same
region. [Tr., Vol. V, p. 34] |

139. Whatever specific amount of time may be required 'in the review of plans,

every set of plans that comes fo an engineer for signature and seal, whether for a

profotype project or for a specialty project, will require some code review and some -
, revision, however minor, During the relevant time period, every set of plans submitted

to A & E Designers, Inc,, required some review by Mr. McKinney before Mr. McKinney

T
A AN

140, Mr. McKinney testified that, for a prototype project such as a Perkin's

restarrant, which has approximately 40-50 sheets in the final plans, Mr. McKinney ,

-wotild-spend between 1 and 2 hours in reviewing the final plans. [Tr.,, Vol. U1, p.:83].

For a prototype project such as the Holiday Inn Express in Dry Ridge, Kentucky, Mr.

McKinney would spend.a few hours in reviewing the final plans. [Tr., Vol. V, pp. 111-

1 12] For a"dlifferent type of hotel, Mr, McKin'ney could spend a total of 30 - 40 hours in .

reviewing the final plans. [Tr.,, Vol V, p. 112].

141, .Thus, accor"ding to Mr. McKinney's testimony, it appéars that the'rﬁinimum
amount of time'that Mr. McKinney spent on reviewing the final plans for a prototype
proje& was approximately 1 hour, and the maximum amount of time that Mr. McKinney

sperit on reviewing the final plans for a prototype project was approximately 3 hours, -
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142. Thetime required in this pr_o;:ess,'however, also incldded the time ret;;ui re;d
fqr Mr.-McKinney fo aétua!fy sign each page of each set of the bléns that he had
'revilewed; Thé amount of time required for that process varied, according to-the size of
the project and the number of sets that-had to be signed. |

143. Thé final plans for a free-standing, small fast food restaurant such as Waffle
House would irpc;iude about 20-24 sheets per set of plans. [Tr., Vol, V, pp. 164-1 65]
The final plans fora MeDonald's fast food restaurarit would include about 35-40 sheats.
pér set of plans. [Tr, Vol. V, p. 165] A larger restaurant, such as Perkiln's, would have
approximately 40-50 sheets per set of plans. [Tr., Vol. V, p. 166} Larger prototype
projects, such as the Holiday Inn .Express in Dry Ridge, Kentucky, would ﬁave as
approximately 125 sheets per set of plans, I_Tr., Vol. ill, p. 94; Vol. V, pp. 110-111]

. 144. A number of sets of these plans-would be made- for Mr. Mchnney to sign
and seal. Somet:mes, two or three sets of the plans woulci be-required; other times a
s:gmf‘ cantly. larger number of sets (7.sets or more) of the plans would be required. [Tr y
| Vol. Ill, p. 95; Vol. IV, p. 4%; Vol. Vv, pp. 164-166]

. 145. It would take Mr. McKinney between 30-45 minutes to sign three sets of
.24 shests (fora totaf of 72 sheets) for a project such as Waffle House ffr., Vol. v, pp
172- 173} It would take Mr. McKinney approximately 2 hours to sign 5 sets of 1 25 sheets
-(for a total of 625 sheets), [Tr., Voi V, pp. 110~1 113 There is no evidence in j:he record
regarding the amount of time that st would take Mr. McKtnney to sign a‘larger number of
.sets of plans. | |

146, Thus, according to Mr. McKinnéy‘s tastimony, the minimum amount of

4




- time that he would spend in signing the sets of prototype plans for a project would be

‘approximately 30 minutes; the maximum amount of time that he would spend in signing

the sets of prototype plans for a project would be approXiméteiy 2 hours.

147. Consequently, in combining the time that Mr. McKinney estimated ti.’lat‘he
would spén'd in reviewing and signing the sets of prototype plans submitted to him, the
minimum total amount of time (for both revieWing and signing‘ the sets of prototype
pian’s for a project) would be appréximateiy 1 hour and 30 minutes. The méximLim total
amount of time {for hoth reviewing and signing the sets of prototype plans for a project) =
wbuld be approxjmataiy 5 hours. The average amount of ti me, then, for bc_ﬂh 'revikewing
-and signing the sets_pf prototype plans for a project would be a'éproximgtaly 3.25 hours.

w.oowne 1480 M Wooton testified that he saw plans come into tj‘_\& office of A.&E-
: Désigneré, lﬁc., and be signed and sealed with Mr. McKinney's signature .and seal; and
- seﬁi@;b-'a,ck out wiihout raview by Mr. McKinney. [T, Vol.l, pp. 88-99] Mr. McKinney
i testified that he personally reviewed everything that-he si gned and sealed prior torsigning
and sealing it. [Tr., Vol. il p. 83}5 | |
149, The Hearing Officer finds that jahel“(avidence on thg record, and sim;ﬁle '

arithmetic, support Mr. Wooton's assertions that plans were sentout of A& E Des'ggneré;,-.

salthough Tony Smith, the former General Manager of A & E Designers, Inc., testified that
Mr. McKinney reviewed every set of plans before the plans were sent out {Tr., Vol. IV, p. 66}, the
Hearing Officer finds that Mr. Semith-could not have known if Mr. McKinney actually reviewed
the plans before Mr. McKinney signed the plans. While Mr. Smith's testimony is credible

regarding the plans heing sent to Mr. McKinney's office for review, there is no way for Mr, Smith -+~

to have known whether Mr. McKinney actually reviewed the plans that were in Mr. McKinney's
office unless Mr. Smith had been in Mr. McKinney's-office to observe such review. Mr. Smith, as
General Manager of the g:ompany,‘ simply had too many other duties to perform to have spent
any appreciable amount of time in Mt. McKinney's office. -
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Inc., that contained Mr. MeKinney's seal and signature, but that Mr. McKinney had not

reviewed, _

150, If Mr. McKinney had spent 8 hours a day, 5 days a week, 52 weeks of the
year in rewewmg and signing plans (without ever taking a day off, and without ever
doing any other type of engmeermg work or work for A & £ Designers, Inc.), Mr.
McKinney would have spent a total of 2080 hours a year in those tasks if there were
600 sets of plans a year that required this serv:ce, Mr. McKi nrsey would have averaged
3.47 hours per project; if there ware 700 sets of plans a year that requ:red thts service,
Mr, McKinney would have ‘averaged 2.97 hours’ per pro;ect.

151. ¥ ali of those sets of p!ans had been prototype plans, then it is possible that

Mr. McKinney. could have reviewed and. signed-all.of those plans, ifhe had done nothing -

else for those 2080 hours a year, because the average number of hours par project (2. 97 -

'3 47 hours) is consistent w:th the. average number of hours (3.25 hours) that it wouid

. have taken, accordmg to Mr. McKinney's testimony, for Mr, McKinney to have revsewed

and signed the sets of prototype plans, as chscussed above.

152, All of the plans submitied for review by Mr. McKmney, however, ware not

prototype pfans As Mr. McKmney testlf“ ed, 15% of the projects at A & E Designers, Inc,.

were specna.lty projects; the plans for those specialty projects would have taken

' substantia,[!y more time for Mr. McKinney to review.

153, In addi ition, Mr. McKmney performed many other tasks in hzs engmeermg

'practlce basides reviewing, 91gnmg, and seahng p!a.ns Mr, McKmney tists hzs

responsibilitiesin A & £ Designers, Inc,, during the relevant time penod as fol oWs:
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Responsible for management and design calculations of civil,
@site planning) architectu ral, structural, mechanical, ‘
plumbing, electrical and fire protection; client liaison; facility
programming, scheduling and budgeting; overall project '
development and delivery; review of reports; studies and
designs, with projects management design tesams; research
and supervision; marketing; and contractual decisions..
[Resp. Ex. 51 All of the work in this list would have required some amount of time from

S

Mr. McKinney.

154, This list of responéibiiities includes the 300 - 400 other pfoj'ects (that were
not plans) that were submitted to A & E Designers, Inc., each year during {he relevant
time period, all of which required some form of review by Mr. McKinney. Such review
would also have required some arnount of Mr. McKinney's tin*;e.

T 155, in addition, Mr. McKinney testified that he spent significant amountstof
" time helping to design orfo develop the designs for orivgi‘nai.corripany protc}wpes;"shch
: -’\JOﬂ(TLWOUIa élso raquiré some aﬁbﬁnt of Mr M(;,Ki aney's time. |
156, Mr. McKinney test.iﬁed that he spent a great deal of time working, and that
~his working hours were not limited to 8 hours a day during the r'egu‘lar work week. But
~even if Mr. McKinney had worked an extra 10 hours a week for 52 weeks é year, _withoﬁt
aver takir.xg any time off, that would qnly tétal an extra 520 work hours a year. That |
Aumber of hours might have been enough time to cover Mr. McKin.ney‘s review of the
300 - 400 pro}ect;, other than plans, that Mr. McKinney testified he reviewed each yéar_
if there weré 300 such projects a year, those extra 520 work hours would have ati'bwed

an average of 1.73 hours of review for each projéct; if there were 450 such prbjac:ts a

year, those extra work hours would have allowed an average of .77 hours of review for
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each pr;:;ject. There still would have been, 50. time, however, for Mr. M-ct_(inney to have'
performed all of the other bﬁsiness activities that Mr, Mckinney festified that he
p.ei'foﬁned each year during thé rele;fant time period. - | |

157. Accordingfy, the Hear;jng Ofﬁcef finds that it was impossiblé for Mr,
Mi:i(inney to have performed all of the tasks that he says he performed and, at the same |
tirﬁe, to have reviewed all plans prior to signing and'.'séaling the pian#. Consequently,
thé Hearing Officer finds that, during the réievant time period, Mr. McKinney signed and
sealed plans without first reviewing the plans and, thus, that Mr. McKinney is guilty of
| th.i's charge,® '

D.3. Charge 6: Siening Blank Vellum and Biank Blue-Line Sheets

| 158. ~ Charge 6°is ?:ha't Mr.'McKinney. signed blank-vellum-and blank. biue—l{né
sheets so that, in his-absence, plans that had not been reviewed by him could be
-proc:essed and forwarded. [Statement of Facts and Chafges, 1C
159. Vellumis a'typeof paper on whiAch aplanis drawn.- Blue-line paper is

‘paper that is ﬁs:ad for making a copy from an original that is on vel iﬁm or ancther type of
original paper. [Tr., Vol.1, p, 74 - |
' 160, Mr. McKénney-has signed blank blue-line paper an‘ many écc:asions. He.
éﬂen wauld sign a back of 250 sheets of blue-line paper. [Tr., Vol. |, pp. 76-77; Vol v,
" pp. 48-49] | I

“The Heari ng Officer notes that thers is some dispute between the parties regarding the
requirement that an engineer not sign and seal any document not prepared by him or unhder his
direct supervisory control. The Hearing Officer finds that this regulatory requirement is not
connetted with this charge, because thére is no credible evidence in the record that M.

(
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~[TrzVol. 1, p. 77] | . o

161. Mr. McKinney testified that He signed blank uﬁdeveioped_ blue-line paper
when there were large numbers of copies to make for projects. [Tr.‘, Vol ill, p. 94}‘ !-%e
did this becaﬁse A & E Designers, Inc., uses an ammonia bluéprint machine, énd the
fumes bdther hi_s fungs. Ur., Vol. }i!, p. 94] |

162. Mr. McKinney also signed blank paper when the state seal was an

embossed seal, because it is hard to write across an embossed seal. [Tr., Vol.V, pp. 80-

81

163. Mr. McKinney also signed blank paper before he left the office if he had
reviewed and approved plans that he then authorized office personne! to make copies of
in his absence. U-r_’ Vol. i, pp 95-96] This has happened'on numerous occasions, '

A

164. Forexample, Mr. McKinney was absent from the offices of A & E @esigners

‘ from June 23 through Juiy 3, 1994, when he was on a trip o Turkey [Tr., Vol. {;.pp. 80,

~+:83-84+Compl. EX. 8 Tab 4] thie Mr. McKinney was out of the ofﬁce on this trip, Mr.

McKinney's signature and seal were placed on plans for an Ad\_fafnce Auto Parts store in

-Hopkinsville, Kentucky.. [Tr., Vol. |, pp. 84-85; Compl. Ex..6}

165, M. McKinﬁéy .teétiﬁed that he é,pprc')ved' some projects before he went to
Turkey and authorized his staff to print the pl ans while he was out of the office. {Tr,

vol. IHi, p. 951 He signed one package of 14 by 36 b!ue-lme paper and one package of

" 30 by 42 blue lme paper before he left on his trip. [t Voi. i, p. 95] He took the

apprcpnate seals out of the locked cabinet where they are kept 50 that the seals wouid

be available to be used on these plans in his absence [Tr., Vol. i, p. 98]
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166. - Mr. McKmney testlfed that he never directed employees fo print out plans
on pre-sugned Paper unless he had reviawed the plans first. [rr., Vol V, p. 83] Although
Bob Wooton, a former empioyee of A &F Designers, inc., testified that plans were
printed on pre—s:gned blue-line paper without Mr. McKmney 5 praor review of the plans
when Mr. McKinney was out of the office, the Hearing Officer doas not find that

testimony cred:ble, Mr. Wooton was not in a pos:tlon to know whether Mr McKmney

had rev:ewed the plans pnor to Mr. McKmney s absence from the office,

- 167. The Hearlng Officer fi nds no credible evidence in the record to support the
Bcard § assertion that, in Mr McKinhey's absence, the pre-signed blueine paper was

used to print plans that had not been reviewed by M. McKinneay, In addition, the

‘Hearing Officer notes that there is no evidence.in the record to indicate that . engineering -
_ standards would proh!b;t an.engineear from. signing blank b ue—ime paper priot to the
. Aprmtmg of sets of appmved plans on the signed paper.
168. Therefos'e, the‘ Hearing Officer ﬁnds that M'r_. McKinﬁey i not guilty of this |

.charge.

D.4 Charge 7: . Anappropriate Use of i.ogo

169, Charge 7 is that Mr. McKinney used his Iogo in an inappropriate manney
by: (a) receiving plans from ind ividuals who were not under Mr McKinney's direct

supervisory control, removmg any :dentiﬂcation that would be on the plans of the

“individual who prepared the plans, and then applying the. logo of Ear] F, .McKinney or of

A & E Designers, inc., to create the | :mpressmn that Mr McKinney had ¢reated the plans,

and (b) supp!ymg his iogo to other desngners on electronic media so that those other
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~ designers could insert his logo- onto plans to create the impression that Mr. McKinney

had created the plans. [Statement of Facts and Charges, § J]

170, The company logo for A & E Designers, inc., is required to be placed on
each sheet that is part of the set of final project plans that have been signed aﬁd sealed
by Mr. McKinney. [Tr., Vol. V, p. 183]
| 171. Duringthe ti‘me pa_ridd in question, A & E Designers, Inc., was using
CGmputer—Assisted'Dasign {CAD) Progfams. [r., Vol. V, p. 171

172, A majority ofthe clients of A & E Designers, Inc., would e-mail drawings to
_A & E for review. [Tr., Vvol. V, p. 17] Durmg the tlme parsod in question, clients would

send drawings to A & E by electronic tran‘smxssmn, from a sending compt_xter toa -
receiving computer. [Tr., Vol.V, p. 18] | o ' N

173. Two dients that reguiar!y sent drav;rin gs to A & E Designers by eiectronic
transmission were Kmko 5 and Holiday inn. The drawmgs Would be sent ba.c:k and fdrth'
by éiectromc transm:ss:on, the party receiving the drawmgs would print them ouf;
review thern, make any changes to them, and send them back to the other party. This '
process would continue until the drawings were finalized and signed and sealed by Mr.
McKinney. [Tr., Vol. V, p. 19) | |

174. Sometimes, after the prototype plans had been approved by Mr. McKlnney,
the c:iient would print out the required number of copies of _the plans for a particular site - ..
and then send the. COpleS to Mr. McKinney fér his signature and seal; these copies would
be pnn‘@d out wuth M. McKmney s logo on them. This wasa cost—savmgs measure for

the client. [Tr., Vol. V, p.‘ 66]
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175, Thera is no e\fidence inthe record that Mr. McKinney 5 logo was evar -

A

(.
placed on plans that Mr. McKinney did not help to create or did not have the. hecessary -

control*over.,

176. Therefore, the Hearing Officer finds that Mr. McKinney is not guilty of this .

chdrge. .

D.5, Charge g8:. Signing and Sealing lnc_omplete Plans for Holiday Inn

Express
177. Charge 8 is that Mr, McKmney s&gned and seaied engmeer;ng plans for a
Holiday Inn Express in Dry Ridge, Kentucky, and submitted the plans to the Department
of Housmg, Buildings & Construction, knowmg that the p!umbmg plans were |
mcempleste [Statement of Facts and Charges, 1 Fl

178. Some tnme prior to September 20, 1996 Mr. McKmney signed and sealed

engmeermg plans for a Hohday lnn Express in Dry Rudge, Kentucky The pla_ns mc!uded

125 sheets They were submitted to the Department of Housing, Burldmgs &
Constructiﬂn in Frankfort Kentucky. [‘Tr Vol. v, pp. 86~87 90-91 103]
179, The- pians submrtted to the Department of Housmg, Bu:ldxngs &

Construction were compiete except for two or three sheets of riser diagrams for the

plumbzng [Tr., Vo! V, pp. 86-87, 103]-

180 The plumbing p!ans for such a pro;ect are reqmred to be sent to the

P B

regional health department for review. After the health department review, the plans are

‘ sent on by the hea!th department to the Department of Housmg, Bui}dings &
Constructlon [Tr Vo! V., pp. 87-88] ‘

181, Mr. McKmney testified that it was not necessary to submit the plumbing
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diagrams to the Department of Housing, Buildings & Construction at the time that the

rest of the plans were submitted, because those diagrams were not necessary for that

Department to begin its review of the plans. [Tr., Yol. V, pp. 90-91] The plans were sent

in without the plumbing diagrams in order to start. the permitting process on the plans.
[Tr., Vol. V, p. 96] Mr. McKinney knew that the plumbing diagrams would be finished in
a day or two and'the_n wouidl be sent fo the r—egioﬁa! health department for review. [Tr,,
Vol. V, p. 901 Mr McKinney testified that the plans were complete for that particular
submissbion to the Department of Hous;;.ing, Buildings & Construction. [Tﬂ, Vol.V, p.
106] |

182. This Holiday inn project was in Grant County, Kentucky. A & E Designers,

inc., sent 5 sets of ;ﬁlumbing plans rega%ding this project to the Northem Kentucky -

| mdebendent District Health De'partment for review on September 20, 1996, [Tr., \}91. V}“

pp. 89-90; Resp. Exs. 18, 19] After the District Heattﬁ Dép'artmant approved the

" ;Slun:n'ﬁ"ing plans, »th-at department sent the plans to the Department of Housing, Buildings

& Constructidri for that Depaftment‘s review. [Tr., Vol Ii, p. 65; Vol. V, pp. 90, 102]
183. On September 30, 1996, the Division of Plumbing, Department of

Housing, Buildings & Construction, sent Mr. McKinney a letter, stating:

\We are in receipt of plans from you for the above captioned

projéct [Holiday Inn Express; Dry Ridge, Kentuckyl: We

have reviewed these plans and cannot complete our review.

Please revise the riser diagram so that it is drawn in

compliance with the Kentucky State Plumbing Code, and

attach it to each set of plans. Also, please label openings and

size all piping on the waste riser diagrams.

 We are returning these plans to you NOT APPROVED which
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can be resubmitted to this office upon revising the riser -
diagram, and we will immediately reinstitute our review.

[Compl. Ex. 101 - | ;
184, On October 11, 1996, the Division of Plumbing, Department of Housing,
Bﬁild ihgs & Construction, sent Mr. McKinney a letter, stating:

We are in receipt of plans from you for the above captioned
project [Holiday tnn Express, Dry Ridge, Kentucky]. we
have reviewed these plans and cannot complete our review
for the following reasons: - ,

1. Changes and revisions were made on one of .

the plans to assist You in revising the other plans

as noted. Please revise all other plans accordingly. .

2. Please include a hub drain riser diagram for

the vending area, the second and third floors

drawn in compliance with the Kentucky State

Plumbing Code and attach it to each set of plans.

3. The risers for "F" and "G" do not correspond

-with the floor plan; Please clarify which openings

are for which riser. ' .

We are retuming these plans to you NOT APPROVED which
.be resubmitted to this office pending completion of tha
above requested information, and we will reinstitute our
review, - _ .
[Compl. Ex. 10] .

185, Itisnot unusual for a permitting authority, such as the.Kentucky
Department of Housing, Buildings, & Construction, to send plans back with comments,
changes, and corrections on the plans. [Tr,, Vol. Il pp. 13-14, 16; Vol. v, P. 48} There
is no evidence in the record that such a return oi‘pfan-s means that Mr. 'M{_:Kihney

subﬁhiﬁed his plans incorrectly in the first place.
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186. in sum, the Hearing Officer ﬁnds-that Mr.'McKinney did not submit his -
plans for this Holiday fnn Express incorrectly or inappropriately when he submitted the
plans fo the Kentucky Department of Housing, Buildings, & Construction without the 2
or3 shéets of riser diagrams. |

187, Accordingly, the Hearing Officer finds that Mr. McKinney is not guilty of
~ this charge. | |

D.6. Charge 9: Applying Engineering Seal fo Survey Plat

188. Charge 9 i§ that Mr.-McKinney applied his Kentucky engineering seal to a
survey plat of three lots owned by Halray, Inc., in Hopkinsvil._le,’Kentucky. [Statement of
Facts and Charges, § H

189. In 1994, Mr. McKinney SIgned and sealed a document that is labeied both
"s:te plan“ and " suwey p!at * [Compl. Ex. 13]

190, Th;s document is a bounda,ry survey 1t shows thmgs that are commen!y
associated with a survey plat: the boundary of the property, some easements associated

. with that préperiy, adjoining landownefs, and vicinity maps. [Tr., Vol. Il p. 99; Vol. il
P 109] This document is not a site plan, because it does not show things tﬁatl typically
appear 'on site plans: drainage or p[annéd drainage, building pads, qriginai contours,

" plus anybproposed changes to.the contours, or sométhing that would identify the grading.
plan for a sife. [Tr.,. Vo:E. {1, pp. 994 00] A site plan will show the building on the site; it
also will show a utility plan (water, sewer, gas, electrical) and/a éradihg plan. [Tr., Vol.
vV, p. 951 |

191. Although Mr. McKinney agreed that this document is a boundary survey .
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[Tr., Vol lli, p. 109], he later testrﬁed that he intended to use the document as a site plan

so that it would not have to be reproduced {Tr, Vol. V, p. 95] This documenb

however, does not show the building on the #ot, which is an importan part of a site b{an.

[Tr., Vol. v, Pp. 127-130]
192, This document was part of a set of plans submitted for a Blockbuster Vadeo

store in Hopkinsville, Kentucky The set of plans included 9 archrtecturai shests, 2
structural sheets, 2 mechamcai sheets, and 4 electrical sheets, [T r.. Vol.V, pp. 93-94) |

| 193.  The plat survey was provided by Crawford Land Surveying of Nashvnﬂe,
Tennessee Crawford Land Surveymg Is not a permitted surveymg firm in Kentucky The
owner of that firm is James Allen Crawford, who has never been 3 fscensed tand surveyor
| in Kentucky. [Compi Ex. 13; Tr,, Vol. (i, p. 108]

194, In Kent;ucky, an lndzwdua! may not act as a surveyor wzthaut being

. registered a a surveyor. Tr., Vol. li, p. 110]

195.  in Kentucky, an md:vzduai who performs a boundary- survey s requlred to
be a reglstered iand surveyor. [Tr., Vol p. 111] An engineer may sign and seal a site
plan as part of a p!an set, but he may not sign and seal a survey plat unless heisaisoa
registerad land suweyor [Tr., Vo! V, p. 97} | .

| 196. Mr. McKmney is not registered as a land surveyor in Kentucky [Tr Vol.
I p. 111]

197. Mr. McKmney S reason for signing and sealing ﬂus boundary survey, when
" heis not registered as a land Surveyor, is.that he was signing a great number of plans, "

and he signed this boundary survey in error. He indicates that he unint_éntionaily signed
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and sealed the survey plat through oversigﬁt. [Tr., Vol. Iil, pp. 108-113] Mr.McKinney
also asserts. that what he should have done with this survey piat Qas to remove the
phrase "survey plat," as well as the name and address of the surveyor, and used the
document as a site pian [Tr., Vol. V, pp. 98-99] Usuaily, Mr. McKinney will take a
survey p%at and reuse tt to make the site plan. [Tr., Vol. V, p. 98]

198. Regardless of what Mr, McKinney believes he should have done wi{h_ this‘
boundary survey, the fact is that Mr. McKinney éigned the boundary suNey when he is
not a lscenseci land surveyor. |

199. Therefore, the Hear;ng Officer finds that Mr. McKmney is gu:ity of this

charge.

Ili. Conclusions of Law . /

1. The Kentucky State Board of Licensure for Professional Engineers'end Land

Surve‘yefs‘h.es 5u risdEci;ion over this matter pursuant to KRS 322.180.
2y Pursuant to KRS 138 090(7}, the burden of proof is on the Complainant,

the Kentucky State Board of Llcensure for Professional Engineers and Land Surveyors, 16
prove the charges against the Respondent, Earl F. Mcigrn_n_ey, by a preponderance of the
evidence. |

3. - Based on the foregoing ﬁ.ndings of fact, the Hearing Officer concludes that
| the Board has proved the foliowing charges against Mr. McKinney by a preponderance of

the evidence:

a. Category 1of charges Allega.tmns of Making Untruthfu! Statements
Connected with Practice as a ‘Professional Eng:neer

e Charge 1@ [C.1.ch Mr. McKinney made unirut‘hful‘ assertions in

-50-



(

his NCEES annual renéwais'for_ 1988 and 1989 by indicating that he
was not presently then under investigation by any state, when he
knew that he was under investigation by the state of Texas,

® Charge 1(b) [C.1.d.}: Mr. McKinney made untruthfu assertions in
hiis NCEES annual renewals for 1990, 1991, 1994, and Iater years, by
indicating that his license had not been suspended or revoked by a
state when in fact his license had been suspended., :

® Charge 2@) [C.2.c.]: In testimony before the Nevada Board of

- Professional Engineers and Land Surveyors, Mr. McKinney made
untruthful statements regarding the number of states in which he was
registered as an electrical engineer, '

¢ Charge 2(b) [C.2.d.]}: In applying for a license as an electrical

. engineer in California, Mr. McKinney made untruthful statements -
regarding the number of states in which he was licensed ag an
electrical engineer. .
® Charge 4[C4.%: In testimony before the Nevada Board of
Professional Engineers and Land Surveyors, Mr. McKinney made
untruthful statements regarding the number of engingers on his staff,

. b Category 2 of charges: A[iegations of signing and sealing plans
inappropriately - o .

® Charge 5 [D.2.}: Between 1 993 and 1996, Mr. McKin nay
- customarily signed and sealed engineering plans without having
reviewed the plans first. - _
® Charge 9 [D.6.]: Mr. McKinney applied his Kentucky engineering .
seal to a'survey plat of three lots owned by Halray, Inc,, in
Hopkinsville, Kentucky. | ‘
4. - Based on the foregoing findings 'of fact, the Hearing Officer concludes that
the Board has not proved the remaining Ch&_tf‘gas (Charges 3, 6, 7, and 8) against Mr.
"McKinney. by a preponderance of the evidence.
5. The Board asserts that the charges that the Board has proved against Mr,

* McKinney constitute violations of certain provisions of KRS 322,180 and 207 KAR
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18:140 for the time period from 1989 through 1997.
6. For the relevant time period-, KRS 322.180 provided, in pertinent part:

The board shall have the power to suspend, refuse o renew,
or revoke the registration of any registrant, reprimand, place
on probation, or fine not to exceed one thousand dollars

($1,000), any registrant who is found guilty by the board of:

YAy .. misconduct in the practice of engineering . .

-

... (4) Violation of the code of professional practice and |
conduct which has been adopted by the board.

7. Forthe relevant ti_me périod, "engineering” and the "practice of

.engineering“ were defined in KRS 322.010(3) and (4) as follows:

adequate performance of which required engineering
education, training, and experience in the application of
special knowledge of the mathematical, physical, and
engineering sciences to such services or creative work as
consultation, investigation, evaluation, planning, and design
of engineering works and systems, including engineering
works and systems which involve earth materials, water,
other liguids, and gases, planning the use of land and waters,
and the review of construction for the purpose of assuring
compliance with drawings and specifications; any of which
embraces such service or work either public or private, in
connection with any utilities, structures, certain buildings,
building systems, machines, equipment, processes, work

. systems, or projects with which the public welfare orthe
safeguarding of life, health, or property is concerned, when

. such professional service requires the application of

" engineering principles and dafa. It does not include the
work ordinarily performed by persons who operate or
maintain machinery or equipment, such as locomotive,
stationary, marine, or power plant operators, nor work
embraced within the practice of land surveying;

(3) "Engineering" includes any service or creative work, the
! .

(4) “Practice of engineering’ includes all professional.
services included in subsection (3) of this section, together
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with the negotiation or sol icitation for engineering work on
any project in this state, regardless of whether the persons
engaged in that practice are residents of this state or have
their principal office or place of business in this state or any
other state or country, and regardless of whether they are
performing one (1) or all of these duties, or whether they are
performing them in person or.as the directing heads of

offices of organizations[.]

8. For the relevant time period, the code of professional practice and conduct

provided, in pertinent part;

201 KAR 18:140. Code of prafessional practice'and conduct,

Section 1. The engineer or land surveyor shall conduct

his practice in order to.protect the public health, safety, and
welfare, o ' : :

Section 2. The engineer or land surveyor shall issue
public statements only in an objective and truthful manner,

... Section 6. The engineer'or land surveyor shall
perform his services only in areas of his competence,

Section 7. The engineer or tand surveyor shall not affix
‘ his signature and/or seal to any -engineering or land surveying
plan, plat, or document dealing with subject matter in which
he lacks competence by virtue of education or experience,
nor to any such plan, plat, or document not prepared by him
or under his direct supervisory contral, . '

<+ . Section 9. The professional engineer or land surveyor
shall avoid conduct likely to discredit or reflect unfavorably

upon the dignity or honor of the profession,
9. The Hearing Officer will examine these statutory and regulatory provisions
to determine if any of the charges that have been proved against Mr. McKinney

constitute violations of these pfovisions'. :
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A. Misconduct in thle Practice of Engineering

10.  The first statutory provision that the Board asserts that Mr, McKinney
violated is KRS 322.180(2), ‘whi;:h proscribeé miscondud in the practice df engineering,
The lBoard asserts fhat Mt_'. McKinney violated this provision by the conduct for which
Mr. McKinney has been found guilty in Charges 1(a), 1(b), 5, and 9. |

1. "Misconduct" is defined in Black's Law Dictionary, 7* ed., as "[a] .
dereliction of duty; untawful or improper behavior."

12. Therefore, in order for the conduct included in Charges 1), 1(b), 5, cr 9
to constltute misconduct in the practice of engineering, the conduc:t must constitute
dereiiction of duty, or unlawful or lmproper behavaor, by Mr. McKmney in his prac:t:c:e of
enginearing. '

13. The Hearmg Officer conc!udes that the conduct mcluded in Charges 1(a)’
and 1(b) does not constitute mlsc;ond uct in the practlce of engineering, because Mr.
McKinney's conduct of making untruthful asserfions in his NCEES annual renewal forms

" is hot strictly within the definition of "practice of engineerin g" in KRS 322.01 0(4).

- 44, The Hearing Officer concludes that the cohciuct included in Cha}ge 5
constitutes misconduct in the pfactice of engineering, bécausé'Mr. McKinney's conductl
of signing and sealing engineering plans without having first reviewed the plans
constitutes dereliction of duty and lmproper behavior in Mr. McKmney 5 practice of
engineering. It was Mr. McKinney's duty, as-a professional engineer, to revaew aH '

Vengihaering.plans prior to signing and sealing those plans; Mr. Mci(inney‘s failure to

perform such a review prior {o si gning and sealing the plans was both improper and a
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dereliction of his duty as é professional enéineer.
| 15, The Hearing Oﬁ‘” icer concludes that the conduct included in- Charge 9

const:tutes m:sconduct in the practice of engineering, because Mr. McKinn ey's conduct
of applymg his engineering seal to a survey plat constitutes dereliction of duty arid
:mproper behavior in Mt. McKmney § practice of engineering, It was Mr. McKinney's
~duty, as a professional engmeer, to know what document he was signing and sealing,
and to know whether he had the authonty o sugn and seal that doc:ument, thus, :t was
Mr. McKinney's duty, as a professional engmeer, to know that his regtstratton asa
prafessmnai engineer did not authorize him to sign and seal a survey.plat, and to
recognize that the document that he was szgnmg and sealing was, zndee'd, a survey plat,
Mt Mci(mney 3 fallure to recogmze that he was ;napproprsate!y sngnsng and sealmg a
survey plat was both improper and a derehctlon of hxs duty as a professnonal engineer,

. B. Violation of the Code of Professmnal Practice and Conduct.

16.  The second statutory provision that the Board '.asserf:s that Mr. McKinney
violated is KRS 322.1 80(4), which proscribes any violation of the Code of Professional
'Fractjic‘:e and Conduct, which.waé adopted by the Board at 20;! KAR 18:140. There are
* several provisions of this Cod‘;a that the Board asserts that Mr. McKmney violated. The.

Hearmg Officer will address each of those provisiens in turn,

B.1. Duty fo Protect the Public Health, Safetv, and Welfare

17.  The Board asserts that Mr. McKmney violated Section 1 of the Code of
Professrona! Practlce and Conduct, which requires an englneer to conduct his practlce in

. order to protect the public heaith safety, and welfare. The Board asserts that'Mr.
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McKinney violated this provision by the coﬁduct for which Mr. McKinney has been
found guilty in Charges 5 and 9. |
18. The H.earin'g Officer concludes that the conduct included in Charge 5
constitutes a violétion of Mr. McKinney's duty to conduct his practicé in order to protect
the public health, safety, and welfare. By signing and sealing engineering plans without
reviewing the plans ﬁrst,' Mr. McKinney was coriducting his praétice in a manner that
would not protect the pubtic health; safety, and welfare. As Mr. McKinhey himself
téstiﬁéd the paramount duty of an enginaer in reviewing blans is to protect the life and
safety of the peopie -who will be occ:upymg the buzldmg in questson, which should be
ac:comphshed by that review of the plans. If an engmeer does not review the plans prior
to stgning and seahngthe plans, the englneer cannot fulfill that duty of pro’{ectmg the
- public health, safety; and we!fare through a review of the plans.

Eoe 19, The Hearing Officer conciudes that the conduct :nc!uded in Charge-9-does
not constitute a violation of Mr. McKinney's duty o conduet his pract:ce in order to -
protect the public health, safety, and weifare-. There is no evidence in the reﬁord to
indicate that signing and sealing a survey plat inappr_epri'é’teiy- would violate the

engineer's duty to protect the pubﬁc health, safety, and welfare.

B.2, Duty fo Issue Pubhc Statements in an Objective and Truthful
Manner _

20.  The Board asserts that Mr. McKinney violated Section 2 of the Code of
professional Practice and Conduct, which requires an engineer to issue public statements
only in an objective and truthful manner. ‘The Board asserts that Mr. McKinney violated

this provision by the conduct for which Mr. McKinngy has been found guilty in Charges
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1=, 1(b), 2), 266), and 4. |
21, "Truth" means a “fully accurate account of events; faétua! ity." Black's [ ay
Dictionary, 7% ed, "Objective" means ."[o_}f, relating to, or based on externally verifiable
phenomena, as opposed to an individual's perceptions, feelings, or intentit;;ns.“ Black's
Law Dictionary, 7t ed. |

. 22, The Hearing Officer concludes that the conduct included in Charges 1(a),

- 1(b), 2(a}, 2(b), and 4 constitutas a violation of Mr. McKinney's duty to issue public

statemehits only in an objective and truthful manner: in these charges, Mr. McKmney
was found guilty of makmg untruthful assertions in his NCEES annual renewals, in

tesnmony before the Nevada Board of Professional Engmeers, and in his applications for

‘licensure in Calsfomia. All of these assertnons by Mr. McKinney.were publiic assertions,

made in records that would be prov;ded to public agencies and at a public hearmg In
addition, all of these assertions by Mr. McKmrrey were not truthful, because- they were

not acc:urate, neither were Mr McKmney § assertions objective, because they were not

' .based on verifiable information that was available to Mr. McKinney. Makmg these

assertions constitutes a wolatlon of this Code provision.

B.3. Duty to Perform Services Only in Areas of Competence

'23.  The Board asserts that Mr, McKmney woiated Section 6 of the Code of
Professuanal Practlce and Conduct, which requlres an engineer to perform his sefvices

only in areas of his competence. The Board asserts that Mr. McKlnney violated this

'prowsmn by the conduct for which Mr, McKmney has been found guilty in Charge 9

24,  The Heanng Ofﬁcer conciudes that the conduct mcfuded in Charge 9
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~ constitutes a violation of Mr. McKinney's duty to perform his services only in areas of his

competence. in Charge 9, Mr. McKinney was found guilty of applying his engineering
seal to a survey plat, when Mr: McKinney was not qualified or registered as a land

surveyor, By such action, Mr. McKinney clearly was performing his services in an area

. outside of the areas of his competence.

B.4. Duty Regafding Affixing Signature and Seal fo Engineering Plan

'25. The Board asserts that Mr. McKinney violated Section 7 pf the Code of
Professional Prac:tlce and Conduct, whach requires an engineer to not affix his signature‘
and/or seal to any plan, plat, or document deahng with subject matter in which the

engineer lacks competence by virtue of education or experience, nor to any such plan,

. plat; or-document not prepared by the engineer.or under the engineer's direct

‘supervxsory control. The Board asserts that Mr. McKinney violated this provision by the

conduct for which Mr McKmney has been found guelty in Charges 5 and 9..

26. The Hearing Officer concludes that the conduct mcluﬁed in Charge'5 does
not constitute a violation of the duty articulated in this section of the Code. Mthough the
Hearing Officer has found Mr. McKinnay guxlty of the conduct in Charge 5 of Sﬁgmng
and sealing engineering plans without having rewewgd the plans first, there is no fi ndmé
in that charge that Mr. McKinney affixed his signature and seal to a plan that he was not

competent to sign and seal, Neither is there any finding that Mr. McKmney aff'xed his

. szgnature and seal to a plan that was not prepared either by Mr. McKe,nney or under Mr.

McKinney s direct supervisory control,

97, The Hearing Officer concludes that the conduct included in Charge 9
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constitutes a violation of Mr. McKinney's duty not to affix his sugnature and seal to any -
plan with a subject matter in which the engmeer tacks competence in Charge 9, Mr.
McKinney was found guilty of applying his engmeermg seal to a survey plat, when Mr.
McKi nney did not have competence in the area of land surveymg This conduct
- constitutes a violation of this Code provision,

-28. The Hear‘f‘ng Officer concludes that Mr. McKmney has not been found
guilty of any charge that alleges that Mr. McKsnney signed and sealed a document not
- prepared by Mr. McKmney or under Mr, McKinney's dsrect supemsory control

- Therefore, there is no need to address Mr. McKinney's mo’non to dismiss the charges

concerned w:th the phrase "dsrec{ superwsary control."

B.5. Duty to Avoid - Li iscredit or Reﬁect Unfavorably -
Honor of the Profession

29, The Board asserts that Mr. McKinney v:olated Section 9 of the Code of
‘Frofessmnal Practice and Conduct, whlch requires an- engmeer to avoid conduct | nkely to
discredit or reﬂect unfavorably upon the dignity or honor of the profess:on The Board
asserts that Mr. McKinney violated this provision by the conduct for which Mr.
McKinney has been found gmlty in Charges 1(g), 1(b), 5,and 9. _

30. The Hearing Officer concludes that the conduct in all of these charges
'constltutes a wo!atlon of Mr. McKinney's duty to avond conduct likely to discredit or
reﬂed unfavorab!y upon the d;gmty or honor of the profession. As discussed above, all
of the conduct included in these charges was found to violate 3 statutonf pravision as
well as at least one section of the Code of Professnonai Practice and Conduct. Conduyct

. that vao!ates these statutory and regulatory prowszons will naturally reflect unfavorabfy
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upon the dignity or honor of the profession.

C. Summary of Conclusions of Law Regarding Charges

31,  in sum, the Hearing Officer concludes that the charges that have been
proved against Mr. McKinney constitute statutory and regulatory violations as follows:
“» Misconduct in the Practice of Engineering [KRS 322.180(2)]

¢ Charge 5: Between 1993 and 1996, Mr. McKinney customarily

. signed and sealed engineering plans without having reviewed the
" plans first.

e Charge 9: Mr. McKinney applied his Kentucky eﬁginearing seal to
a survey plat of three lofs owned by Halray, inc., in Hopkinsville,
Kentucky. '

e Violations of the Code of Professional Practice and Conduct [KRS
322.180(4) and 201 KAR 18:140] '

. Vioiatieﬁ of the Duty fo Protect the Public Health, Safety, ém'd
Welfare [201 KAR 18:140, Section 1]

o Chéée 5: Between 1993 and 1996, Mr. McKinney
o , customarily signed and sealed engineering plans without having
L reviewed the plans first.

e Violation of the Duty to Issue Public $tatements in an Objective
and Truthful Manner [201 KAR 18:140, Section 2] : ~

s Charge 1) Mr. McKinney made untruthful assertions in his
NCEES annual renewals for 1988 and 1989 by indicating that he
was not presently then under investigation by anv state, when he
knew that he was under invesiigation by the state of Texas,

e Charge 1(b): Mr. McKinney made untruthful assertions in his
- NCEES annual renewals for 1990, 1991, 1994, and later years,

by indicating that his license had not been suspended or

revoked by a state when in fact his license had been suspended.

e Charge 2@): In testimony before the Nevada Board of
Professional Engineers and Land Surveyors, Mr. McKinney made
 untruthful statements regarding the number of states in which he
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was registered as an electrical engineer,

® Charge 2(b): in applying for a license as an electrical
engineer in California, Mr. McKinney made untruthfyul
statements regarding the number of states in which he was
licensed as an electrical engineer,

° Charge 4: In testimony before the Nevada Board of

|

Professional Engineers and Land Surveyors, Mr. McKinney made ) |

untruthful statements regarding the number of engineers on his
staff, - .

* ' Violation of the Duty to Perform Services Only in Areas of
Competenca [201 KAR 18:140, Section 6]
© Charge 9: Mr. McKinney applied his Kentucky enginearing
- seal to a survey plat of three lots owned by Halray, Inc.,, in
Hopkinsville, Kentucky.
. ® Violation of the Duty to Avoid Conduct Likely to Discredit or .
Reflact Unfavorably Upon the Dignity or Honor of the Profession
{201 KAR 18:140, Section: 9] '

e Charge 1(a): Mr. McKinney made untruthful assertions in hjs

- NCEES annual renewats for 1958 and 19889 by indicating that he _

- Was not presently then under investigation by any state, when he
knew that he was under nvestigation by the state of Texas, |

® Charge 1(b): Mr. McKinney made untruthfyl assertions in his
NCEES annual renewals for 1 990, 1991, 1994, and later years,
bu indicating that his | icense had not been suspended or
revoked by a state when in fact his license had been suspended,

° .Charge 5: Between 1993 and 1996, Mr. McKinney
* - . customarily signed and sealed engineering plans withoyt having
reviewed the plans first.

@ Charge 9: Mr. McKinney applied his Kentucky engineering
seal to a survey plat of three ot owned by Halray, Inc,, in
Hopkinsville, Kentucky, '

' D._Motion to Dismiss Charges Concerning Other Stafes

32, Mr. McKinney has submitted a Motion for Directed Verdict, which is -
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essénﬁally a motion to dismiss, regarding alrvty‘charges that concern a speciﬁc act that
took place in another state or tﬁat concern Mr. McKinney's signing and sealing plans for
projects that were located in other states. Although Mr. McKinney is not very specific
about the exact charges that he is referencing in this motion, the Hearing Officer
concludés that those charges are the charges that concem Mr. McKinney's Nevada
testimony [Charges 2a), 20}, and 4] and the charge that concerns Mr. McKinney signing
and ‘sealing engineering plans without reviewing the plans first [Charge 517
33. Mr..McKinney's first Vargume_:'nt in support of this motion is an argument of
statutory coﬁs’{ruction, in which he asserts that the language of KRS'322.01 04) indicates |
that the legislature intended for the Board to regulate the practice of engineering only
withinthe Commonwealth of Kentucky. The Hearing Ofﬁf:er will not discuss this -
argument in any defail, because this argurhent has already been add ressed and rejected
blsf;ﬁ'iéﬂ !;entﬁcky C'c'_iu‘rt of }khpéafsjn McKinney v. Kentucky Stateﬁ oard of i«éegistrétion
for P::&%e;;sionaf Ef?gineefs and Land Surveyors, Ky. App., 93-CA-001 561-MR, which. isan
earlier version of this same dispute between the parties.
in that decision, the Court of»Ap;:)_e_aIs stated:
. States can exercise their police power in matters affecting t?'}e
_safety, welfare, comforts and conveniences of their citizens. .
.. And, states have the authority to regulate occupations and -

professions where the safety and welfare of the public are
concerned. . . . Therefore, even if [Mr. McKinney] was

"The Hearing Officer notes that, while 98-99% of the engineering plans connected with
Charge 5 were for projects that were located in states other than Kentucky, 1-2% of the
engineering plans connected with this charge were for projects that were located within
Kentucky. Even though the number of engineering plans for projects in Kentucky is a relatively
small number, the fact remains that Mr. McKinney has been found guilty of signing and sealing
those plans without first reviewing the plans.
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approving only projects focated outside the state, if such
approval involved unsafe projects, Kentucky has an
obligation to pratect not only its citizens, but to prevent
unsafe actions by its citizens, if such actions affect out-of:
state citizens,
Accordingly, we hold that under the language of KRS .
322.080 and KRS 322.010(3)(4); the Board has tha authority
to initiate a disciplinary action against IMr. McKinney] for his
practice of engineering as it related to projects outside tha
state of Kentucky,
Id. at p. 8 [citations omitted]. Thus, the Hearing Officer concludes that the Court of
" Appeals. has al ready decided this issue regarding the interpretation to be éiven to the
Board's statutory authority to bring these charges against Mr. McKinney. [For the Board's
easy reference, the Hearing Officer is attaching a copy of this decision by the Court of
Appeals as Attachment 2] - |
34. Mr McKinney's second argument in support of this motion is that the
recent Kentucky Supreme Court case of Union Underwear Co.', inc. v, Ba}'nhart, Ky., 50
S.W:3d 188 (2001), mandates the result requested by Mr.-Méi(inney. The Hearing
Officer disagrees. | ', |
In Barnhart, the Kentucky Supreme Court determined that the Kentucky Civil
Rights Act cannot be applied outside Kentucky. The Court found that the only
.cdnnec:tion to Kentucky of this lawsuit aIAi'eging age discrimination was that the employer
“had its headquarters in Kentucky; the employee had no connectian with Kentucky, and
the alleged discrimination occurred either in South Carolina or Alabama.
The Hearing Officer conclude_:s that the Barnhart case is distinguishable from this

instant case jnvolving the Board and Mr. McKi_nqey. in the Barhﬁé?jc case, a private
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individual was suing 2 private company for alleged discrimination. In the instant case, a
state agency that regulates the practice of enginesring is bringing an action against one of

the individuals whom it has licensed and whose license it has the authonty 1o regulate.

In the Barnhart case, the pr’rvate individual had no connection With Kentucky, and the

alleged discrimination did not occur in Kentucky. in the instant case, both Mr.
McKinney and the Board are cc;nnected to Kentucky; Mr. McKinney's main office is
located in Lexington, Kéntucky, and the Board is a Kentucky state agency. In the
Barnhart case, the private individual was éuing‘ the private k:o_rporation to remedy alleged
mtsconduct performed by the private corporation against the private individual. In the
instant case, the Board is exerc:lsmg its duty to the public to ensure that md:vsduals who

are licensed to practice engineering in Kentucky meet thr_a reqmsite requirements and

* gtandards of profeé;sional engineers in Kentucky.

» The Hearmg Off” cer concludes that, because there are 50 many differences '
between the ‘Barnhart case and the instant case, the holding in the Barnhart case is not
appiicabie to the charges brought against Mr. McKmney by the Board in the instant case.

For all of these reasons, the Hlearing Officer concludes that Mr. McKinney's

miotion to dismiss these charges should be and is denied.

E Assessment of Appropr:ate Sanction

"35. In detarmmsng the appropriate sanction for the charges for which Mr
McKinney has been found. guilty, the Hearing Officer has considered the nature of the
charges for which Mr. McKinney has been found guilty, Contrary to Mr. Mci(inney‘s

assertion -that many of these charges are "form over substance,” the Hearmg Ofﬂcer
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concludes that the charges for which Mr. McKinney has been found guilty are of a very
! serious nature and go to the very essence of practicing as a professifsnéi engineser. |
36. The Hearing Officer has also considered the number of cbarges for which
Mr. McKinney has beén found guilty. Th'is:is not a s-ituation in which an individual has
been found gm!ty of an isolated, ncn-recﬁ rring incident. The charges for which Mr.

McKinney has been found guilty oﬁan involve recurring incidents of the same type of

conduct.

37.  imaddition, the Hearing Officer has considered the fact that some of the
charges for which Mr. McKirney has been found guilty in this case are similar to charges
for which Mr. McKinney was found guilty in previous proceedings in other states.

Specifically, the Hearing Officer notes that:

o Mr. McKinney was found guilty in 1988 in Texas of erroneously sealing
hnd stamping outside his discipline on two OCCasions wi’;h respect to surveys;
e Mr McKinney was foun& guilty in 1989 in Texas of representing to the
Board in a fefter that he had Texas licensed engineers on his staff who were prbﬁcient in
civil and structurai engineering, and that he had a qualified soils investi gation analyst on
his staff, but, during his testimony, not remembenng who those staff members were and
.. not wanting ti me to. determine the answer; and
. Mr McKiﬁney was found _guiiw in 1997 in Nevada of stamping aﬁd

signing plans that involved electrical engineering when Mr. McKinniey was not licensed

L

fo practice electrical engineering in Nevada.

The Hearing Officer concludes that the repeat nature of the similar charges in the
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instant case indicates that Mr. McKinney has previously not undarstood th. significance
|

of the charges for which he has been found guiity.

38, The Hearing Officer concludes that the serious nature of the charges, the
number of the charges, and the repeat nature of some of the charges for which Mr.
McKinney has been found guitty all combine to indicate that Mr. McKinney's license as a
professuonal engineer should be suspended for five (5) Qears, and that Mr. McKinney
should be requifed to pay a fine of $1,000. In addition, the repeat nature of some of the
charges, and Mr. McKinney's attitude that some of these matters are not very important,
indicate that Mr. McKinney should be required to receive Board-approved training

regarding the Code of Professional Practice and Conduct before his license is reinstated.

V. Recommended Order

| Based on the foregoing findings of fact and conclusiéns o_f law, the Hearing
fo cer recommends that the Kentucky State Board of Ltcensu re for Professmna!
rngineers and -Land Surveyors issue an Order that finds the Respondent,‘ Earl F.
McKinney, guilty of violating KRS 322.180 in the manner outlined above.

The Hearing Officer also recommends that the Kentucky State Board of Licensure

- for Professional Engineers and Land Surveyors issue an Order as follows:

1. Mr. McKinney's license as a professional engineer shall be suspended for a

period of five (5) years, from the date on which the Board's Order is served upon Mr.

-M(:Kin.ney.'
2. M McKinney shall pay a fine to the Kentucky State Board of Licensure for

. Professional Engineers and Land Surveyors in the amount of $1,000.00.
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3. Mr. McKinney s license as a professional engineer ». i not be reinstated L .
‘until Mr. McKinney requests reinstatement of his license and demonstrates that he has
paid the assessed fine in full and that he has completed 12 hours of Board-approved

training regarding the Code of Professional Pracﬁce and Conduct.

V. Notice of Exceptions and Appeal Rights -

Pursuant to KRS 13B.110(4), each party shall have fifteen (15) days from the date
this Recommended Order is matlgd within which to file ‘excepti-ons to the Recommended
Order with the Kentucky State VBoard of Registration for Professional Engineers and Land
Surveyors. ' |

. The final Order of the Kentucky State Board of Registration for Professional
Engin-aér_s and Land Surveyors may be apbea!ed pursuant to KRS 13B.140(1), which
states: | | |

All final orders of an agency shall be subject to judicial
review in accordance with the provisions of this chapter. A
party shall institute an appeal by filing a petition in the
Circuit Court of vente, as provided in the agency’s enabling
statutes, within thirty (30) days after the final order of the
agency is mailed or delivered by personal service. if venue
for appeal is not stated in the enabling statutes, a party may
appeal to Franklin Circuit Court or the Circuit Court of the
county in which the appealing party rasides or-operates a
place of business. Copies of the petition shall be served by
the petitioner upon the agency and all parties of record: The
petition shall include the names and addresses of all parties
to the proceeding and the agency involved, and a statement
of the grounds on which the review is requested. The
petition shall be accompanied by a copy of the final order.

Pursuant to KRS 23A.010(4), "Such .revie'w [by the Circuit Court} shall not constitute

an appeal but an original action." Some cou rts have interpreted this language to mean.,
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" that a summons must be served upon filing an appeal in Circuit Court.

50 RECOMMENDED this 3" day of May, 2002,

Ann M. Sheadel

- Chief Hearing Officer
Division of Administrative Hearings
Office of the Attorney General :
1024 Capital Center Drive, Ste. 200
Frankfort, Kentucky 40601-8204
(502) 696-5442

(502) 573-8315 - FAX

1, Robert W. Fentress, do hereby certify I am the Assistant
Executive Director of the Kentucky State Board of Licensure
for Professional Engineers and Land Surveyors, that Tam
the official custodian of the records of said Board, and the
documents attached hereto are true and correct copies of
official records maintained by this agency, this the 6"

day of September

Robert W. Feptress, PLS

TR



,CGWONWBALTH OF KENTUCKY
KENTUCKY STATE BOARD OF LICENSURE FOR
»PROFESSIONAL ENGINEERS AND LAND SURVEYORS

ADMINISTRATIVE ACTION NO. 98-KBELS-0163

KENTUCKY STATE BOARD OF LICENSURE FOR S
PROFESSIONAL ENGINEERS AND LAND SURVEYORS PETITIONER

vs: - . FINAL ORDER

EARL F. McKINNEY, PE #5580 ' RESPONDENT

ok o s

The Board having considered the entire Record in this proceeding, including,
but ﬁo‘i ﬁﬁited tovanousmohons .‘03; the paﬁie;s, the Trial ‘Transc"zipt, exhibits introduced
-into evidence, and the Hearigg Officer's Findings of Fact,l'Conclpsioﬁs of Law and
Recommended _Ordcr, and being sufficiently advised, it is the FINAL ORDER of '(’.hls
.Board - that the Hearing Officer’s. Finaiﬁgg of Factand A Qq;_lc}_}lsio}ls of Law
are ADOPTED as a part of this Board’s Final Order ag if fully Iset out herefm,m
It is further ORDERED that Earl ¥ McKinneSl’s license to practice enginécﬁng in the
Commonwealth of Kentucky be REVOKED.

Thls Final Order of the Kcntucky State Board of Licensures for Professional
Engineers and ‘Land Surveyors may‘ be appealed pursuant 10 KRS -13B.140(1),

which states:



_ “ A1l final orders of an agency shall be subject to judicial
review in accordance with the provisions of this chapter. A party
shall institute an appeal by filing 2 petition in the Circuit Court of
venue, as provided in the agency’s enabling statutes, within thirty
(30) days after the final order of the agency is mailed or delivered
by persorial service. If venue for appeal is not stated in the
enabling statutes, a party may appeal to Franklin Cirenit Court or
ihe Cirouit Court of the county in which the appealing party resides

© or operates a place of business. Copies of the petition shall be

" served by the petitioner upon the agency and all parties of record.
The petition shall include the names and addresses of all parties 1o
the proceeding and the agency involved, and a statement of the
grounds on which the review is requested. The petition shall be
accompanied by a copy of the final order. :

. urusnt fo KRS 23A.010(4), “Such review [y the Circuit Courf] shall not

constitute an appeal buy‘an original action.”

WITNESS my hand this the [{ dayof Tuly, 2002.

JAMESH RI Y,PE,PLS,CHA){RMAN T
KENTUCKY STATE BOARD OF LICENSURE FOR

PROFESSIONAL ENGINEERS AND LAND SURVEYORS

ENTERED, this the //égaf Ju}y,%

B. David Cox, Executiv Director







BEFORE THE TENNESSEE STATE BOARD OF
ARCHITECTURAL AND ENGINEERING EXAMINERS

)

IN THE MATTER OF: o
)
EARL F. McKINNEY, P.E. #12023 )Case Nos. L97-AEL-RBS-8436
A&E Designers ) . L82-AEIL-RBS-2002103161
2020 Liberty Road, Suite 105 )
Lexington, Kentucky 40505 )

FINAL ORDER

THIS CAUSE came to be heard before the Ténnessee State Board of Architectural and
Engineering Examiners in Nashville, Tennessee on September 19, 2003. The Respondent, Earl

F McKinney, presented a signed Consent Order, dated September 2, 2003, which was

ACCEPTED by the Board.
WHEREFORE IT IS HEREBY ORDERED AND ADJUDGED that the

aforementioned Consent Order, attached hereto and incorporated herein by reference, shall

become the Final Order of the Board in this cause.
This Fmal Order shall become effective nnmedlately

Entered this 195 day of S forw b , 2003.
Robert L. Sylar, P. e
Tennessee State Board of Archlt%’a:?al
Engineering Examiners Q;ﬁ,
P
%’ e
b
(= o)

S Hd 21 B30 ez
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APPROVED:

Christy A. Allen

Chief Counsel for Regulatory Boards, Fire Prevention
and Administration

BPR #015967

Department of Commerce and Insurance

500 James Robertson Parkway

5% Floor, Davy Crockett Tower

- Nashville, Tennessee 37243-0569

{615) 741-3072

FAX: (615) 741-4000

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Final Order and Consent
Order has been mailed via certified mail, return receipt requested, to the Respondent and a copy
has been mailed to Respondent’s counsel on this _{y = dayof _Odobtr , 2003,

C e, A AL—

Christy A. Allen _
Chief Counsel for Regulatory Boards, Fire
Prevention and Administration



FCEIVED

BEFORE THE TENNESSEE STATE BOARD OF o

ARCHITECTURAL AND ENGINEERING EXAMINERS ofm Ui
B0V, ORREG o ¢ dARL
LEG AL OFACE
IN THE MATTER OF: )
) B

EARL F. McKINNEY, P.E. #12023 ) Case Nos. L97-AEL-RBS-8436

A & E Designers ) LO2-AEL-RBS-2002103161

2020 Liberty Road, Suite 105 )

Lexington, Kentucky 40505 }

CONSENT ORDER

WHEREAS, Respondent, Earl F. McKinney, executes this Consent Order for the
purpose of avmdmg further admmxstratwe action Wlth respect to this cause;

WHEREAS Respondent was at all times pertinent heretn reglstered by the Tennessee
State Board of Architectural and Engineering Examiners (hereinafter “Board”) as an engineer in
the State of Tennessee, having been granted certificate of registration number 12023 by the
Board;

WHEREAS, Respondent admits that on or about March 14, 1997, the Nevada Board of
Registered Professional Engineers and Land Surveyors (“Nevadz Board”) suspended his
registration as a mechanical engineer in the State of Nevada for a period of two (2) years for
stamping and signing plans outside of his discipline;

WHEREAS, the Nevada Board stayed Respondent’s two (2)-year suspension, instead
'plaéing Respondent on a period of probation for two (2) years;

WHEREAS, in connection with the Nevada Board’s action, Respondent agreed;s?ubmit_

quartetly reports and pay a fine of three thousand five hundred dollars ($3,500.00);



WHEREAS, Respondent admits that on or about August 23, 2002, the California Board
for Professional Engineers and Land Surveyoré (“California Board™) suspended his license as d
mechanical engineer for two (2) vears in part for signing and stamping electrical engineering
drawings and otherwise engaging in the practice of electrical engineering in the State of
-Califoriia when he 8id not hkave 3 current license-as an electrical engineer; |

WHEREAS, the California Board stayed Respondent’s two (2)-year suspension, instead
placing Respondent on a period of probation for two (2) years; |

WHEREAS, in connection with the California Board’s action, Respondent agreed to
submit quarterly reports, successfully pass a course in professional ethics and reimburse the
California Board the amount of nine thousand four hundred fifty-eight dollars (§9,458.00) for the
cost of investigation and prosecution;

WHEREAS, Respondent admits that the suspensioﬁ of his license in another jurisdiction
constitutes grounds for the suspension or re;roc;ition of his certificaté of registration’as ah
engineer in the State of Tennesseé pursuant to Tenn. Code Ann. § 62-2-308(2)(1)(F) and Tenn.
Comp. R. & Regs. 0120-2-.07(5)b) [MISCONDUCT];

| NOW THEREFORE, Respondent, for fhe purpose of avoiding further administrative
action with respect to this cause, agrees to the following: | |
| 1. Respondent’s certificate of registration number 12023 as an engineer in
the State of Tennessee shal_l be suspcndqd for a period of two (2) years.
This smpmion shall become effective immediately upon the effective
date of tnhe Board’s Final Order inmrpofaﬁng this C&nsent Order.
2. The two {2) year suspension shall be stayed; Respondent shall be placed

on probation for a period of two (2) years during which time he shall file



quarterly reporis with the Board detaxhng all projects in which he is
involved in the State of Tennessee.

3. Respondent shall take and pass, with a score of eighty percent (80%) or

~ better, the Board’s law and rules examination within thirty (30) days after

the effective date of the Board’s Final order incorporating this Consent
Order.

4, Respondent expressly waives all further procedural steps and expressly
waives all rights fo seek judicial revieﬁ of or {o challenge or contest the
validity of this Consent Order and the Final Order of the Board

incorporating this Consent Order.

ENTERED this the 2~ _dayof = =P , 2003.
Earl F. McKinney ~
Respondent
APPROVED:

Cluaz, A Ao

Christy A. Allen, BPR No. 015967

Chief Counsel

Divisions of Regulatory Boards, Fire Prevention and
Administration

Department of Commerce and Insurance

Office of Legal Counsel

500 James Robertson Parkway
Davy Crockett Tower, 5™ Floor
Nashville, Tennessee 37243-0569
(615) 741-3072

FAX (615) 741-4000
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BEFORE THE ARTZONA STATE BOARD OF

TECHNICAL REGISTRATION

In the Matter of: ) No. 00F-C99075-BTR

. )
EARL FREDRICK McKINNEY ) FINDINGS OF FACT,
Holder of License No. 29966 ) 'CONCLUSIONS OF LAW,
For the Practice of Engineering (Electrical) ) AND ORDER
Holder of License No. 12765 )
For the Practice of Engineering (Mechanical) )
In the State of Arizona )

On June 2, 2000, the Arizona State Board of Technical Registration (“Board”) having
reviewed the matter, including the Recommended Decision and Order of the Administrative Law
Judge (Administrative Law Judge‘s Recpn:unended Decision, attached hereto), takes the
following action:

1. Adopts Findings of Fact, paragraphs 1 through 10 of the Administrative Law Judge’s|
Recommended Decision and incorporates the same by reference. |

2.  Adopts Conclusions of Law, paragraphs 1 through 3 of the Administrative Laxﬁr
Judge’s Recommended Decision and incorporates the same by reference.

Order |

Based on the Board’s adoption_ of the Findings of Fact and Conclusions of Law, the
Board issues the following Order:

1. PROBATION: Commencing on the effective date of this order; Respondent’s
mechanical engineering and electrical engineering license shall be placed on a period of
disciplinary probation for 120 days. |

2. ADMINISTRATIVE PENALTY: Within'thirty (30) days from the effective date of
the Order, Respondent shall pay an administrative penalty of one hundred fifty dollars ($15f3.00)

by certified check or money order to the Board and mad-e payable to the Treasurer of Arizona.
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3. COSTS: Respondent shall pay the costs associated with the Board’s investigation of
case No. C99-075. The costs are one thous;nd, one hundred fifty-eight dollars and seventy-five
cents (3 3,158.75). Respondent shall pay césts within thirty (30) days from the effective date of
this Order by certified check or money order, payable to the Arizona State Board of Technical
Registration. .

4. All parties are advised that they may file a moﬁon for rehearing pursuant to AR.S. §
41-1092.09(B) and A_A.C. R4-30-126 within thirty (30) days after service of the administrative
decision. The filing of the timely motion for rehearing is a prerequisite of judicial review.

Dated this mé_%_day of June, 2000.
J—
“Fcgory 7. [uTl

Gregory M. Tuttle, Chair
Arizona State Board of Technical Reglstratlon

Copy of the foregomg mailed by certified maﬂ
No. ZR35 546 2F5
this _ 4+ __day of June, 2000 to:

Earl F. McKinney
3171 Roxburg Drive
Lexington, KY 40503

Copy of the foregoing mailed
this +h day of June, 2000 to:

Peter Ostermiller, Attorney at Law
Kentucky Home Life Building, Suite 500
239 South Fifth Street

Louisville, KY 40202

Patti J. Shelton

Assistant Attorney General

1275 West Washington, CIV/LES
Phoenix, AZ 85007

1
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Copy of the foregoing hand-delivered
this é ‘%h day of June, 2000 to:

Office of Administrative Hearings

1400 West Washington, Suite 101
Phoenix, AZ 85007

4@/@%

Z 235 54t 285

US Postal Service . N
Receipt for Certified Mail

No insutance Coverage Provided.

Do not use for international Mail (See reverse)

M

Earl F. McKinney
3171 Roxburg Drive
Lexington, KY 40503

/

Certified Fee f

Spetial Delivery Fee

Festitted Defivery Fee

Hetum Receipt Showing o
Whom & Date Delivered
Return Recelnt Showing o Whom,|
Dale, & Addressee’s Address

TOTAL Postage & Fees | §

Postmark of Date é/d,

7{/} /:37.! ¢
74

o0
[wp}éjo - *

ps Form 3800, April 1995







10

Al

12
13
14
15
]
17
18
18
26
21
22
23
24

25

26

27

28

29

30

IN THéOFF!CE OF ADMINISTRATIVE HEARINGS

in The Matter Of;

No. 00F-C89075-BTR

EARL FREDRICK McKINNEY RECOMMENDED DECISION

Holder of License No. 29966 |
For the Practice of Engineering (Electrical)

(Mechanical)
in the State of Arizona

OF ADMINISTRATIVE

[Holder of License No. 12765 LAW JUDGE
For the Practice of Engineering .

EGCEIVE
MAY 19 2000

S—)

HEARING: May 12, 2000

¥

APPEARANCES: The Arizona Board of Technical Registration (*Complainant”)
was represented by Assistant Attorney General, Patti Shelton and Earl McKinney

("Respondent”) was represented by his attorney, Peter Ostermiller. Mr. Ostermiller

obtained pro hac vice status from the Maricopa Superior Court, thereby allowing him to

represent Respondent at the instant hearing.
ADMINISTRATIVE LAW JUDGE: Mark A. Silver

Evidence and testimony were presented and, based upon the entire record in

this matter, the following Findings of Fact, Conclusions of Law, and Recommended

Order are made:

FINDINGS OF FACT

1. Respondent is the holder of license no. 12765, issued by Complainant on

October 10, 1879. This license allows Respondent to engage in the business of

mechanical engineering in the State of Arizona.

Office of Administrative Hearings
1400 West Washington, Suite 101
Phoenix, Arizona 85007
{602) 542-9828
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2. Respondent is also the holder of license no. 229686, issued by Complainant on
February 6, 1996. This license allows Respondent to engage in the business of

electrical engineering in the State of Arizona.

3. Complainant alleges certain misrepresentations in the license application

submitted by Respondent in order to obtain the above-described electrical engineering

license and these allegations are discussed in the findings below.

4. Atthe outset of the scheduled hearing, the parties entered a stipulation onto

the record that the following facts are true, accurate, and uncontested:

a. On December 20, 1989 the Texas Board of Registration for Professional
Engineers (“Texas”), in case no. D-27, issued an Order against Respondent’s
engineering license. The Order in t.hat case imposed a three year suspension égainst
Respondent’s license in that State with the further provision that said three year period
would effectively be a period of probation (not suspension).

b. As a direct result of the action by Texas, the appropriate licensing agencies in
six other States; namely New York, Nevada, Vermont, Wisconsin, Louisiana, and
Detaware also entered disciplinary sanctions against Respondent's licenses in those
States.

c. On December 21, 1990 New York issued a two year stayed suspension of
Respondent’s engineering registration and probation for a period of two years.

d.. On March 29, 1991 Nevada issued a period of probation on ReSpondent’s

-engineering registration for the same period as that imposed by Texas and ordered the

payment of a specified administrative penalty.
e. On May 23, 1991 Vermont issued an order that Respondent would be
restricted to practicing engineering in that State while under the direct supervision of

another professional engineer licensed in Vermont. This restriction was placed in effect

until December 20, 1992. ECEIVE

MAY 19 2000
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f. On'November 15, 1991 Wisconsin issued a stayed suspension against
Respondent’s engineering registration. The suspension was deemed fo be stayed as
long as Respondent complied with all of the reqmrements of his Texas imposed
probation.

g. On November 14, 1991 Louisiana issued a suspension of Respondent's
engineering registration until December 20, 1992,

h. On October 13, 1992 Delaware suspended Respondent's engineering license
until December 1992, A

i. The sole basis for the sanctions in New York, Nevada, Vermont, V\ﬁsco'nsin,
Louisiana, and Delaware was the fact that Respondent’s registration as an engineer
had been the subject of a disciplinary sanction in Texas.

5. Uncontroverted evidence of record established that notwithstanding the
above described disciplinary sanctions imposed by seven (7) States, Respondent
answered in the negative to the following two questions contained on his 1995

apptication form for electrical engineer registration in Arizona:

a. Has your registration ever been suspended or revoked in any state or
jurisdiction?

b. Havé you ever been the subject of professional discipiinary'action or do you
now have such action pending against you in any state or other jurisdiction?

6. Evidence of record demonstrated that Respondent believed, albeit

erroneously, that at the time he completed the application at issue herein he did not

have to answer “yes’ to the above-described questions, due to the fact that not only the

Texas disciplinary sanction but ali of the sanctions from the other States had been
terminated. While this may serve to explain Respondent’s actions, it does not serve to

exXcuse same.

ECEIVE
MAY 19 2000
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7. It should be noted that Respondent is 66 years old, has been an engineer for
over forty (40) years, and is licensed as an engineer in 49 states. It is obvious that
Respondent is an intelligent individual. Thus, it is exiremely difficult to comprehend why
he could not understand that the questions at issue herein used the kéy word “ever” in
the inquiry referable to prior suspensions, revocations or professional disciplinary

action.

8. The evidence of record estabiished that Respondeht's failure to answer in the
affirmative to the questions described in Finding of Fact 6 (a) and 6 (b) constitutes a
material misrepresentation, constituting violations of the applicable charged sections of

the State's Board of Technical Registration laws.

9. Notwithstanding the ﬁndin.g of violations herein, by way of mitigation it should
be noted that there was no showing‘that Respondent had been involved in any license
disciplinary problems, other than.the one that occurred in Texas and in the other States
as a direct result of the Texas action. Moreover, the violations at issue herein do not

involve either health, safety, or any harm to the citizenry of this State.

10. By further way of mitigation it should also be noted that Respondent averred
that he has learned his lesson regarding his inability to understand what is needed on
any applications for licensure or renewal and has already taken constructive measures
to assure that this type of problem does not occur again in the future. Réspondent‘
testified that since he became aware of the problem in the instant case, he now passes
alt of his applicatién forms through his attorneys before submitting same to the

appropriate licensing agency.

EGCEIVIE
MAY 15 2000
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CONCLUSIONS OF LAW

1. This matter is within the juriédiction of the Arizona Board of Technical
Registration pursuant to A.R.S. § 32-108, et seq.

2. A.R.S. § 32-128 allows the Arizona Board of Technical Registration to take
disciplinary action against the holder of a certificate of registration including revocation,
suspension, imposition of an administrative penalty probation, written reprimand, and a
reqwrement for payment of the reasonabie costs incurred by the Arizona Board of
Technical Registration in conducting the investigation and for the administrative
hearing.

3. The evidence of record aétablished that Respondent violated the provisions
of AR.S. §§ 32-122.01A (1), 32-128B (1), 32-145 (5), 32-128B {4); namely A.A.C. R4-
30-301A(1) and A.A.C. R4-30-101(10)(d)(e).

RECOMMENDED ORDER

In view of the foregoing, it is recommended, commencing on the effective date of
the Order entered in this matter, that Respondent’s mechanical engineering and
electrical engineering license shall be placed on a period of disciplinary probation for
120 days.

It is further recommended, that on or before thirty (30) days following the
effective date of the Order entered in this matter, Respondent shall be required to pay
the total sum of $150.00 to the Complainant as an administrative penalty and shall
reimburse Comp!éinant for all costs incurred in cbnducting the investigétion‘_into this

matter and the costs of the instant administrative hearing.

ECEIVE[
MAY 19 2000
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Done this day, May 17, 2000

A s

Mark A. Silver
Administrative Law Judge

Orjginal transmitted by mail this
day of /?Mc//f , 2000, to:

Board of Technical Registration

Ronald W. Dalrympie

1990 West Cameliback Road, Suite.406
Phogyiix, AZ 85015

.o |
B / %ﬂ&i‘z‘éﬂﬁ/’iﬂw
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BEFORE THE ARIZONA STATE BOARD OF
TECHNICAL REGISTRATION

In the Matter of No. 00F-C99075-BTR

)
_ )
EARL FREDRICK McKINNEY )
Holder of Registration No. 29966 . )
For the Practice of Electrical Engineer )
Holder of Registration No. 12765 )
For the Practice of Mechanical Engineer )
In the State of Arizona )

RESPONDENT’S MOTION FOR REHEARING le REVIEW

Comes the Respondent, Ear] Fredrick McKinney, by Counsel, pursuant to A.R.S. Sec.
41-1092.09(B) and A.A.C. R4-30-126, and moves this Board for a rehearing or review of this
proceeding on the following grounds. |

INTRODUCTION AND STfMIMARY OF MOTION

This proceeding concerns a 1995 electrical enginee_r’s license application submitt‘ed
by Mr. McKinney.l At- issue is the completeness anci accuracy of Mr. McKinney’s response to the
question coﬁcc;:ming whethef his engineering license in‘ any other jurisdiction had been suspended
or revoked or whethier he had been the subj ect"of any disciplinary action in any other jurisdiction.
Mr. McKinney acknowledges that it is important for accurate forms to be submitted to this Board
regarding.an application for an engineer;s license. ‘However, Mr. McKinney rcspcc:tﬂxl‘ly submits
that the facts of the present case and the findings made by the Administrative Law Judge, do not
support the conclusion of law of misrepresentation.

In reviewing this case, it is important to not only identify the matteé at issue, but also
to recognize what this case does not concern. This case does not concern any issues of technical

competence, knowledge or skill of Mr. McKinney. No allegation was made by the Board in the
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a three-year probéted suspension of his Texas chgineer’s registraﬁon. However, Mr. McKinney's
Texas cnginec'r’s license ah&ays remained in full force and effect, and Mr. McKinney satisfied all
terms of that probation.

After that Texa.gi ac‘tio_n, a‘.num‘oer of jurisdictions took reciprocal action conceﬁ;iné
Mr. McKinney’s engineer’s license in those jurisdictions. In particular, the Complaint, in numerical
paragraphs 5 to 10, set out the action taken by the respective Boards in New York; Nevada, Vermont,

Wisconsin, Louisiana, and Delaware. Although the particular reciprocal action taken by each state

varied somewhat, the reciprocal actions taken by the individual states terminated, by their terms, o -

or before the expiration of the three-year probationafy period from the 1989 .Texa's Board Action.

Several years thereafter, in September of 1995, Mr. McKinney submitted an |

application to this Board for an electrical engineer’s registration. The application asked in questions
2 and 3 whether Mr. McKinney’s en'gineer’s. registration had ever been “suspended or revoked” in
any state, whether he had ever been the subject of any 'préfassional disciplmargf action, .or whether
he has any action pending against him in any state or other jurisdiction.

The Complaint states that Mr. McKinney’s response to questions 2 and 3 on that

Septembér 1995 application, was “no.” The Complaint further contends “that Mr. McKinney’s

answers in the negative to those two questions constituted the presentation of “false information”
to this Board regarding a reg.istration application_, and that such misreprcSentétion establishes that
Mr. McKinney lacks the requisite “good moral character and repﬁte” as requirgd by the applit;abie
Arizona statute and regulations. |

Mr. McKinney filed an Answer to the allegations of the Complaint. In particular, Mr.

McKinney noted in his Answer that his responses to the two qﬁestions at issue from the Septembef

"/_-\\-



1995 Application were based on his good faith conduct, without the benefit of counsel, and were
based on his good faith understanding of the legal effect, if any, of the previous administrative action

in Texas, and any collateral effect, if any, from any other jurisdiction.

Following a number of pretrial steps and pretrial proceedings, including certain

pretrial conferences, the matter wés heard by an Administrative Law Judge and an evidentiary
hearing on May 12, 2000. _

At the b.eginning of the May 12, 2000 heéring, tﬁe Board and Mr. McKinney
stipulated as to the authenticity of the documents from Texas and the other jurisdictions reflecting
the particular administrative action taken in those jurisdictions as set out in the Complaint. The
parties stipulated that the sole basis ‘for the actions taken m thbse other jurisdictions was the Texas
Board action from 1989. |

' At the May 12, 2000 heaﬁng, Mr. McKinney testified concerning the circumstances
surrounding his completion and submission of the Septemﬁer 1995 Board applic;s.tion. In particular,
as fhe Adminis;:rative Law Judge noted in numerical péragraph 6 of its Findings of Fact, the evidence
dernonstrate& that Mr. McKinney believed, “albeit erroneously,” that at the time he éompleted that
1995 application, he did not have to answer “yes™ to the questions because the Texas disciplinary
action froﬁ} 1989 and all of the other actions from'the other jurisdictions had been terminated by the
time of the completion of that 1995 application. Additionally, as Mr. McKinney testified, the Texas
action had been a 'probated resolution in which Mr. McKinney’s engineer’s license was not, in fact,
suspended. The Administré.tive Law Judge stated in numerical paragraph 6 of its Findings that Mr.

McKinney’s belief as to how the questions should be answered may serve to explain his actions, but

does not-excuse his actions.



As Mr. McKinney testified, and as the Administrative Law J uage found in numerical
. paragraph 10 of its Findings of ?act, Mr. McKinney has fecogniiéd his shortcomiﬁg regarding his
independent completion of such renewal applications and has take:_a appropriate and constructive
measures to insure that such sirgila; probiems do not occur in the future. As Mr. McKinney testified,
and as the Administrative Law Judge noted, Mr. McKinney now has such application forms
‘submitted to his attorney befére the applications are submitted to the appropriate licensing authority.

On June 2, 2000, this Board adopted the Findings of Fact and Conclusions of Law
of the Administrative Law Judge, and imposed the probated-resolution recommended by the

Administrative Law Judge in its Recommended Decision.

DISCUSSION h

L ACTIONS OF MR. McKINNEY AS FOUND_ BY THE

ADMINISTRATIVE LAW JUDGE, AND AS ADOPTED BY THIS
BOARD., DO NOT SUPPORT A DETERMINATION THAT MR.
McKINNEY ENGAGED IN INTENTIONALLY FRAUDULENT OR
.DECEITFUL CONDUCT '

Based on the Findings made by the Administrative Law Judge in the present case, and
in particular, the Findings contained in numerical paragraphs 6(a) and 6(b), Mr. McKinney
respectfully submits that his responses to the two questions on the 1995 application are not reflective

of the intentional fraud or deceit as set out in the Complaint.

In particular, the subject matter of the two questions concerned matters of public

record, i.e., the Texas Board proceeding and the reciprocal proceedings from a number of other’

jurisdictions. All of these matters were of public record, readily available to any person requesting

such information, asreflected by the Arizona Board personnel obtaining copies of those matters from

the various state Boards. The open and public nature of the subject matter of those two questions,

5
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and Mr. McKinney’s response to those questions, is not consistent with allegations that Mr,
McKinney engaged in any‘intentio.nal fraud or misrepresentation. Fraud and misrepresentation, by
definition, reflect a person's attempt to not reveal and to keep secret certain information. If the
matters at issue in the present case were only contained in correspondence maintained bnly in Mr.
McKinney’s office in Mr. McKinney’s files, and Mr. McKinney failed to reveal that information to
this Board, an implication could be made that Mr. McKinney was deliberately keeping some
information from this Board. However, that is simply not the present case before this Board. Inthe
prés‘ent case, the matters at issue were never under Mr. McKinney’ s control. The Board m’atte'r's were
of public record with the ai)plicable Boards. Mr. McKinney’s failure to respond in the positive to.
the two questions from 1995 reflected his good faith misunderstanding of his reporting requirement, .
and did not reflect any intention on ﬁis part to engage in any fraud or misrepresentation in submitting
that application. It would be illogical, and did not occur in thé present case, fqr Mr. McKinney to
engage in fraud regarding matters of public record.

In the present case, the 1989 Texas Board action had been a probated suspension and
Mr. McKinney's Texas engineer’s license remained in full force and effect at all times. Mr.
McKinney completed that three year probated time period. Similarly, the other jurisdictions which
imposed e; reciprocal resolution based on the Texas action, at most, provided for reciprocal action
which concluded during that same three year time period.

Mr. McKinney believed that his application answers, under the particular facts as he
understood them to be tfxey were in 1995, were correct. Mr. McKinney completed that application
without the benefit of counsel, and without any third person reviewing the application before same

was submitted to this Board. The issues regarding a probated suspension represented a gray area.



'As a matter of law, a probated or stayed suspension is not a suspension. Case law in_structive on this
| issue regarding a suspensionand a probatioq are reflected in administrative and other law of Arfzona
Courts. For example, in McCormick v. Industrial C;)mmission of Arizona, 664 P.2d 699, 701 (Ariz.
App. 1983), the AriZona Court of Agpea}s noted that a suspension was a “temporary cessation” and

not a permanent matter. And, in State v. Muldoon, 767 P.2d 16, 19 (Ariz. 1988), the Arizona

Supreme Court noted that probation allows a ;Sefson a period of time to perform certain conditions
and to thereby avoid imposition of a formal sentence. Lastly, the characterization of probation was
reflected in an article written by Gretchen Aliabadi, Assistant Attorney General, Arizoria Attornf;;y
General’s Office, entitled “Discipline By Other Jurisdictions May Affect Your ArizonaRegistration”
in this Board’s news letter publicatioﬁ in May of 1999. Ms. Aliabadi, in the section entitled- :
] ‘f}jisciplinary' Action Less Than Suspension,” gives probation as one of the examples of discipline (

less than suspension. This case law is reflective of the good faith basis of Mr. McKinney’s belief
that the probated action from the Texas Board was neither a suspension nor a revocation of his
license which would ha*;re calléd for a positive response to the question at issue in the 1995 license
application.

Mr. McKinney acknowledges that the filing of accurate applications with this Board
is an important issue. The particular circumstances which existed at the time of Mr. McKinncy"s
completion of the application from 1995 have been subsequently addressed by Mr. McKinney to
avoid any recurrence of the confusion or misunderstandihg by Mr. McKinney as to the accuracy of
the responses to the application questions at issue. | '

Mr. McKinney respectfully requests that this Board amend its Findings of Fact <

contained in numerical paragraph 8 of the Findings of Fact of the Administrative Law Judge to



reflect that any m{srepresentation by Mr. McKinney on the application was “not intentionally
fraudulent or deceitful.”

Mr. McKinney agrees and acknowledges that the 120'-day probation plus the payment
of costs 1s an appropriate andju-st rf:solution of tl}is proceeding. However, Mr. McKinney does take
Zissue with any ultimate conclusion that Mr. McKinney engaged in any intentionally fraudulent or
deceitful conduct.

CONCLUSION

éased on the foregoing, Mr. McKinney I:espectfu'lly requests that he be granted a

rghearing and review in this administrative proceeding to grant the relief requested in this Motion.

Respgctfully submitted,

Peter L. Ostermiller

500 Kentucky Home Life Bldg.
239 South Fifth Street
Louisville, KY 40202

(502) 583-4881

Attomey for Earl F. McKinney

COPY of the fo oregoing

mailed this_Z5day of
July, 2000, to:

Office of Administrative Heafings
1400 West Washington
Phoenix, AR 85007

Patti J. Shelton, Esq.
Assistant Attorney General
1275 West Washington
Phoenix, AR 85007
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BEFORE THE ARIZONA STATE
BOARD OF TECHNICAL REGISTRATION
In the Matter of: Case No.: C99-075-

DENIAL OF REHEARING
OR REVIEW

EARL FREDERICK MCKINNEY
Holder of License No. 29966

For the Practice of Engineering
(Electrical);

Holder of License No. 12765

For the Practice of Engineering
(Mechanical)

In the State of Arizona

M Sonr” Syt Nt Mg s s Nt it v’

ORDER

At its regular meeting on August 18, 2000, the Arizona Board of Technical Registration
‘(“Board”) considered and denied Re3pondent;s Motion for Rehearing or Review based upon a
failure of the pleadings to credibly present one or more of the statutorily required causes to grant
such a rehearing or review.

Pursuant to Arizona Revised- Statutes § 12-901 ef seq., Respondent may file a request for
judicial review of this final administrative decision in ’;he Superior Court for the County of
Maricopa in the State of Arizona, within thirty-five (35) days 6f the receipt of this Order.

ACCEPTED and ORDERED this (8% g " day of AugusT 2000,

Gfegory M. 'l“uttle Chauman
Arizona State Board of
Technical Registration

Copy of the foregoing faxed and mailed
by First Class Mail this 2374  day of
wquse 2000, to:

Peter L. Ostermiller, Esq.

Kentucky Home Life Bldg., Ste. 500
239 South Fifth Street
Louisville, KY 40202

8/23/00
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Copy of the foregoing delivered this
234 day of & waust 2000, to:

Patti J. Shelton

Assistant Attorney General

1275 W. Washington Street, CIV/LES
Phoenix, Arizona 85007 :

A =B T = T . D - U S

8/23/00
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COPY

SEP 2 6 2000

"o N\ MICHASL K JEANE
R

o=/  DESUTY CLERK

Peter L. Ostermiller

500 Kentucky Home Life Bldg.

239 South Fifth Street

Louisville, KY 40202

(502) 583-4881

Counsel for Petitioner, Earl F. McKinney
Pro Hac Vice Admission, April 19, 2000
Order, CV2000-006464

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

EARL F. McKINNEY ) )
3171 Roxburg Drive ) CY2000-017629
Lexington, KY 40503 ) : .
) CASE NO.
Petitioner )
)
V. ) COMPLAINT FOR JUDICIAL
‘ ) REVIEW OF ADMINISTRATIVE
ARIZONA STATE BOARD OF ) DECISION
TECHNICAL REGISTRATION )
1990 Cambelback Read )
Suite 406 )
Phoenix, AR 85015 )
Respondent )

Coines the Petitioner, Earl F. McKinney, by counsel, pursuant to A.R.S. Section 12-
901 et seq., and for his Complaint for Judicial Review of Administrative Decision, states as follows:
1. That on or about December 14, 1999, the Respondent, Arizona State Board
of Technical Registration, (“Board”), issued a Complaint and a Notice of Hearing regarding the

Petitioner, styled In the Matter of Earl F. McKinney, 00F-C-99075-BTR; and that a true and correct



copy. of said Complaint and Notice of Hearing is attached hereto as Appendix A.

2. That in Aa collateral proceeding, Ostermiller v. Silver, Superior Court of
Arizona, Maricopa County; CV2000-006464, the Court entered a.n Order on April 19, 2000,
admitting the undersigned for pro hac vice admission for the purpose of lrepresentation of the
Petitioner, Earl F. McKinney; and that a true and correct copy of said Order is attachedﬁhereto as
Appendix B. | |

3. That on or about May 12, 2000, a hearing was held before an Administrative
Law Judge in said administrative proceeding; and that on May 19, 2000, said Administrative Law
Judge rendered its Recommended Decision, containing Findings of Fact, Conclusions of Law, and
a Recommended Order, a true and correct copy of which is attached hereto as Appendix C; and that
on June 6, 2000, the Board approved said Findings of Fact, Conclusions of Law and Order.

4. That on or about July 3, 2000, the Petitioner filed a‘ timely Motion for
Rehearing or Review, a true and correct copy of which is attached hé,reto as Appendix D, and is
incorporated by referenced herein, as if fully set forth at length herein.

; 5. That on or about August 18, 2000, the Board entered an Order denying the
~ Petitioner’s Motion for Rehearing or Reviev{r; that a copy of said Order was mailed by first class mail
to the undersigned, as counsel of record for the Petitioner, on or about August 23, 2000; and that a
true and correct copy of said Order is attached hereto as Appendix E.

6. That pursuént to A.R.S. Section 12~.909(Aj, the Petitioner states that the
grqugds on which review is sought are the grounds set forth in the Petitioner’s Motion for Rehearing

or Review, a true and correct copy of which is attached hereto as Appendix D, and incorporated by

2



reference hérein, as if fully set forth at length herein.

7.7 That pursuant to A.R.S. Section 12-909(A), the Petitioner designates as part
of the record é transcript of 'the administrative hearing conducted May 12, 2000.

8. That the Petitioner respectfully submits that the administrative action herein
above set forth was not supported by substaﬁtial evidence, is contrary to law, is arbitrary or
capricious or is an aﬁuse of discretion.

- WHEREFORE, the Petitionér, Earl F. McKinney, by counsel, prays as follows:

1. For dismissal, reversal or modiﬁcatio_ri of the administrative decision below
as set forth in this Complaint.
2. For his costs herein expended.

4. | For all other relief to which he may ap;;ear entitled.
Respectfully submitted,

L)

Peter L. Ostermille? .
500 Kentucky Home Life Bldg.
239 South Fifth Street
Louisville, KY 40202
(502) 583-4881
Counsel for Earl F. McKinney
_Pro Hac Vice Admission, April 19, 2000
Order, CV2000-006464
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JANET NAPOLITANO
Attorney General

DAWN WALTON LEE

Assistant Attorney General

State Bar No. 016072

1275 W. Washington

Phoenix, Arizona 85007

Tel: (602) 542-7982

Fax: (602) 364-3202

Attorneys for Arizona State Board
of Technical Registration

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

EARIy F. McKINNEY, Case No. CV2000-017629

Petitioner,

v. MOTION TO DISMISS FOR

FATILURE OF PROSECUTION
ARIZONA STATE BOARD OF TECHNICAL

REGISTRATION,

{Assigned to the Hon.

Respondent. Kenneth L. Fields)

Respondent Arizona Board of Technical Registration, by and
tﬁfough the undersigned Assistant Attorney General, moves this
Court to dismiss the above-captioned matter for failure of
prosecution. This motion is supported by the attached Memorandum
of Points and Authorltles, incorporated herein by reference.

Lh
RESPECTFULLY SUBMITTED this f”“'day of March, 2002.

Janet Napolitano
Attorney General

L 2255

Dawn Walton Lee
Assistant Attorney General




[

12

MEMORANDUM OF POINTS AND AUTHORITIES

I. RELEVANT FACTS.

On August 18, 2000, the Arizona State Board of Technical
Registration ("Board") issued an Order denying Petitioner's
Motion for Rehearing oI seview in administrative Case No. 00F-

€99075-BTR. Following that decision, on September 26, 2000,

petitioner filed in this Court itg Complaint for Judicial Review,

and the Board answered. VSubseqnently, the Board filed a
Certification of Record on Review (record of administrative

hearing), on Octcber 25, 2000. (See Certification of Record on

Review for CV2000-017623, attached as Exhibit wpar) The Office of

administrative Hearings filed a Certification of Record on Review

(record of administrative hearing), on November 9, 2000. {See

Certification of Record on Review for CU2000-017629, attached as

Exhibit ngr)  On November 20, 2000, petitioner requested a COPY
of the tape of the administrative hearing held on May 12, 2000,
in the above-entitled matter, from the Office of Administrative

Hearings. (See letter attached as Exnhibit "C") On December &,

2000 this Court entered a minute entry decision affirming the

decision of the Administrative Law Judge. An Agreed Order was

subsequently filed on December 18, 2000, setting aside the minute

entry decision to allow for inclusion of the audio tape and
transcript of the above-mentioned administrative hearing. The

Order furthexr provided for an extension of the running of time

for briefing, provided for undar Rule 6 of the Rules of Procedure

for Judicial Review of administrative Decisions, to begin from

2

(




(PR

- L I T B

the supplemental Certification of Recérd on Review. The Agreed‘
Order was signed by this Court on January g, 2001. As a result
of this Order, the Petitioner was toO transcribe the tape and
return the transc:ipt to the Office of Administrative Hearings
with a request that the transcript be forwarded te this Court as
a supplementation to the previous Certification of Record.
Petitioner never submitted this transcript and fequest to the
Office of Administrative Hearings. Sinée January 2001,
Petitioner has failed to further prosecute this judicial.revieW‘

action.

II. PETITIONER’S COMPLAINT SHOULD BE DISMISSED.

Rule 3.6 of the Local Rules of Practice for the Superior
Court, in and for the County of Maricopa ("Rule 3.6"") applies to
this action pursuant to Rule 1(b) of the Rules of Procedure for
Judic;al Review of Administrative Decisions ("JRA Rules") and

provides in relevant part:

a. Grounds for Dismissal. Any civil action
shall be dismissed for failure to prosecute
upon written motion and notice to opposing
counsel, at the discretion of the court, upon
the follow1ng grounds and conditions.

* ok k
(3) For other appropriate reasons.
pursuant to Rule 2.6, the Board seeks an order dismissing
Petitioner's Complaint'for the appropriate reason that Petitioner
has failed to prosecute its case. Petitioner has delayed
adjudication of this matter by failing to take any further action

after the Agreed Order was filed with this Court on December

.
2
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18,2000. The Board agreed to set aside this Court's ruling
finding in favor of the Board, in order to allow Petitioner the
opportunity to supplement the record with the transcfipt.
Petitioﬁer has had over a year to transcribe the tape and forward
it to the Office of Administrative Hearings. 1In light of the
foregoing, Petitioner's Complaiﬁt should be dismissed.

Although dismissal is discretionary with the Court, Local
Rule 3.6(a) employs the term "shall" in its provision regarding
upon what grounds a Complaint "shall" be dismissed. See Walter v.
Wil};:inson, 198 Ariz. 431, 432, 10 P.3rd, 1218, 1219 (App. 2000)
("shall" generally indicates a mandatory provision). The use of
this mandatory term implies that although such action by the
Court is discretionary, Petitioner should be held to a high (
standard of proof as to why he ‘failed to prosecute his case, |
espec;ally considering the ample amount of time which has passed
since the last action was taken ih.January 2001. 1In short,
Petitioner has wholly failed to comply with the applicable court
rﬁles. Absent a showing of good caﬁse for this failure, the
Board urges the Court to exercise its discretion by dismissing
Petitioner's Complaint with prejudice and to enter judgment in
favor of the Board.

RESPECTFULLY SUBMITTED this éﬁ day of Mar&:h, 2002.

Janet Napolitano

Attorney Geni:iiééiééijfﬁf

Dawn Walton Lee . (“
Assistant Attorney General

4
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ORIGINAL filed on this tﬂaay‘
of March, 2002, with:

Clerk of the Maricopa County Superior Court
101/201 W. Jefferson
Phoenix, Arizona 85003

COPY of the foregoing mailed/delivered on
this 4t day of March, 2002, to:

Horn. Kenneth L. Fields

Judge of the Maricopa County Superior Court
201 W. Jefferson

Phoenix, Arizona 85003

Peter L. Ostermiller, Esg.

Kentucky Home Life Building, Suite 500
239 South Fifth Street

Louigsville, Kentucky 40202

Attorney for Petitioner

Earl F. McKinney
3171 Roxburg Drive
Lexington, Kentucky 40503

Arizona State Board of
Technical Registration
1990 W. Camelback Rd., Suite 406
Phoenix, Arizona 85015

) [\ A2
Sécfetary to Dawn Ralton Leé*ZSB
360772 . -
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g-0 SUPERTOR COURT OF ARIZONA #4% FILED ***
9 MARICOPA COUNTY 04/11/2002
04/09/2002 CLERK OF THE COURT
FORY V000A
. HONORABLE KENNETH L. FIELDS D. Whitford
Deputy
CV 2000~017629
FILED:
EARL F MCKINNEY EARL F MCKINNEY

C/0 PETER L OSTERMILLER
3171 ROXBURG DR
LEXTINGTON KY 40503~ 0900

V.

STATE OF ARIZONA BOARD OF ' MARY WILLIAMS
TECHNICAL REGI

RULING

There being no response or opposition,

IT IS ORDERED granting Respondent’'s Motion to Dismiss for
failure to prosecute with prejudice.
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